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THE STATE on the relation of EDWARD STANLY, Solicitor for 
the State, vw. JOSEPH McGOWEN. 


A devise of funds “ for the establishment of a free school or schools, for pecember 
the benefit of the poor of a county,” isa valid devise, and is not 1841, 
such a perpetuity as is prohibited by the Constitution of this State or 
by the common law. 

In the case of an express, direct trust, confessedly open and unexecuted, 
no length of time will operate as a bar toa demand by the ces/ui que 
trust against the trustee. 

The case; of Griffin v Graham, 1 Hawks 96; Falls v Torrance, 2 Hawks 
490, 4 Hawks 412; and Tale vy Greenlee, 2 Hawks 486, cited and ap- 


proved. 





This was an appeal from an interloctttory degree of his 
Honor Judge Bairey at Spring Term, 1841, of Duplin , 
Court of Equity, overruling a demurrer filed by the defen- 


dant. 
A 
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The case commenced in 1836, by an information filed in 
the Court of Equity of Duplin County, in the name of the 
State by Edward Stanly, Solicitor in the second judicial 
district. This information alleged in substance as follows: 
That theretofore Alexander Dickson, late of the County of 
Duplin, deceased, being possessed of a very considerable real 
and personal estate, consisting of various descriptions, did 
on or about the 19th day of June, in the year 1813, duly 
make and publish his last will and testament in writing of 
the date beforementioned, and therein and thereby, among 
other things, did devise and bequeath in manner and form 
following: that is to say, “Imprimis, my will is, and so I 
direct, that all my just debts and funeral expenses be first 
paid out of my estate by my executor hereinafter named. 
It is my will and desire that all my lands be sold at public 
auction by my executors for the highest price that may be 
got, in the following manner, that is to say, the manor plan- 
tation, &c. (here the testator enumerates his different tracts 
of land and describes the manner in which they are to be 
sold). Item. I leave and bequeath to my nephew John 
Dickson, son of my brother Robert Dickson of Cumberland 
County, Blocker, Terry, my young negro wench named 
Amey and her increase to hitn and his heirs forever. Item. 
I leave and bequeath to my nephew Joseph McGowen, my 
negro woman named Nancy and her increase to him and 
his heirs forever. Item. I leave and bequeath to my nephew 
Jones Dickson, five hundred dollars, to be paid in notes, if 
so much in possession at the time of my death; if not, to be 
rajsed out of the sales of my estate and paid to him by my 
executors. ‘The residue of my negroes is to be sold in the 
following manner, that is to say, old Lucy and her daugh- 
ter Lucy, and her son Frank and her increase hereafter to 
be sold in one lot and not separated, also Kit, and her three 
youngest children that she may have at the time of my de- 
cease to be sold in one lot and not separated. Old Taris- 
man is to be well treated by my executors and not let him 
want for any thing. The negroes not herein named are to 
be sold separate to the highest bidder. The remaining part 
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of my estate consisting of horses, cattle, hogs and sheep, “2 
household and kitchen furniture, and plantation tools of eve- . 
ry description and all kinds of crops and produce are to be State 
sold in the same way as my other property. The money MoGowea 
arising from the said sales is to be collected by my executors 

when due, as soon as may be. Should there be any money, 
bonds, notes or accounts on hand at the time of my decease, 

my executors are to account for them; and after paying 

out all expenditures that may have accrued heretotore, or 

may hereafter accrue, the nett proceeds are then to be kept 

and put by my executors to the use of a free school or 
schoois for the benefit of the poor of Duplin County.” The 
information then proceeded to state that the said testator did 
nominate sad appoint John Dickson of Cumberland County, 

and Joseph McGowen of Duplin, executors of his said will, 

as by the said will or the probate thereof, whereunto the 

said solicitor for greater certainty referred, and prayed might 

be takea as part of this information, reference being had 
thereto would more fully appear. ‘The information further 

set forth, that afterwards the said Alexander Dickson depart- 

ed this life without altering or revoking his said will. 
Whereupon, at July Term, 1814, of the Court of Pleas and 
Quarter Sessions of the County of Duplin, the aforesaid 

will was duly admitted to probate, and at the same time the 

said John Dickson and Joseph McGowen qualified as exec- 

utors thereto and took upon themselves the execution there- 

of, and by virtue thereof, possessed themselves of the real 

and personal estate of the said Alexander Dickson, to a very 
considerable amount and much more than sufficient to satis- 

fy all the just debts and funeral and testamentary expenses. 

The information further shewed that afterwards John Dick- 

son, one of the executors who qualified to the said will, died; 

and that thereupon the said Joseph McGowen, became sole 
executor of the said Alexander Dickson, and that the said 
Joseph McGowen, received or ought to have received into 

his possession the whole of the real and personal estate, of 
which the said Alexander Dickson died seized or possessed 

or entitled to, and of the money or other funds, the proceeds 

of the sales of all or any part of the aforesaid real and per- 
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December sonal estate of the aforesaid Alexander Dickson, and which 


said sales were made or ought to have been made by the 


State said Joseph McGowen and John Dickson, or one of them- 


Vv 


McGowe 


And the information further set forth, that at Jannary Term, 


we of Duplin County Court, 1817, Daniel Glisson, Edward Pear- 


sall, A. McIntire and Jobn Hunter, having been appointed to 
settle the accounts of the executors of A'exander Dickson, 
did report, that there was a balance remaining in the hands 
of the executors of ten thousand eight hundred and twenty 
one dollars forty nine cents, and the further sum of eighteen 
hundred dollars, being the amount of eighteen shares of the 
capital stock of the State Bank of North Carolina. And the 
information charged that the said executors joined and con- 
curred in the report aforesaid, and, that since that time, the 
defendant had failed to make to the County Court aforesaid 
any return or report whatever, and had failed to deliver in 
writing to the Clerk of the said Court, a full and particular 
account of the property confided as aforesaid to his manage- 
ment by the testator, Alexander Dickson, and of the execa- 
tion of the trusts in the aforesaid will contained. And the in- 
formation further stated, that the said solicitor had reason to 
to believe that the property aforesaid had been mismanaged 
through negligence or fraud, and that there was reason to 
apprehend that the said Joseph McGowen would convey 
the property or funds bevond the limits ofthe State of North 
Carolina, by which means the intention of the testator would 
be defeated and the cestuis que trusts would be deprived of 
the benefit of their legacy under the will aforesaid. And 
the information then prayed that the said Joseph McGowen 
might upon oath answer the aforesaid allegations, and might 
set forth a particular description and account of all the prop- 
erty of his testator, which had come or might have come to 
his hands, and of the proceeds of such part thereof as had 
been sold; and that he might be compelled to apply the same 
to the uses and purposes set forth and specified in the will 
aforesaid; and that he might be decreed to give security for 
the immediate and due performance of the trusts mentioned 
in the said will, and for the safety and forthcoming of the 
estate, real and personal, found to be in his hands or which 
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ought to have been in his hands; or in case he fail to do the December 
same, that he might be decreed to pay and deliver over the ; 
same to such person as this Honorable Court should appoint wnaen 
to receive the same; and that the defendant might be held to 
bail to answer such judgment as might be recovered against 
him upon the hearing of the information; and that such oth- 
er and further relief might be granted as the nature of the 
case might require, and as to the Court should seem meet. 

This ‘information was sworn to by the Solicitor, and the 
defendant was held to bail, by order of the Court, in the sum 
of twenty thousand dollars, 

To this information the defendant, by his counsel, filed 
the following demurrer, to wit : 

The demurrer of Joseph McGowen, defendant, to the bill 
of complaint of the State of North Carolina, by and through 
Edward Stanly, Solicitor of the second Judicial District, 
complainant. ‘This defendant, by protestation, not confess- 
ing or acknowledging all or any of the matters and things in 
the said bill of complaint contained to be true in such man- 
ner and form as the same are therein and thereby set forth 
and alleged, doth demur in Jaw to the said bill; and for cause 
of demurrer showeth that the said complainant has not, in 
and by his said bill, shown any right or title to the discovery 
or account thereby sought, nor any right, title, or interest, in 
the real or personal estate of the late Alexander Dickson, de- 
ceased, of Duplin County, bequeathed or devised by his last 
will and testament, as set forth in the said bill of complaint, 
and hath no right to call this defendant, as executor of the 
said last will and testament to accountin this Court. And 
for further cause of demurrer, this defendant saith, the legacy 
or trust declared in the said Jast will and testament, set forth 
in said bill, in behalf and for the use of a free school or 
schools, for the benefit of the poor of Duplin County, is void 
for uncertainty and indefiniteness, as to who are the person 
or persons entitled to enjoy the same, or for the want of a 
known and competent devisee to take the same. And for 
further cause of demurrer the defendant saith, that the said 
legacy or trust is void, because it is a perpetuity. And for 
further cause of demurrer the defendant saith, that the said 


Mc Gowen 
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December legacy or trust is not such a charity as this Court has juris- 
1841. diction over or can enforce. And as to so much of the said 
State bill as seeks a discovery or account of all and singular the 
Me Seve real and personal estate and effects, which were of the testa- 
tor, Alexander Dickson, at the time of his death, over and 
above and beside the money, bonds, notes, or accounts, on 
hand at the time of his decease, this defendant doth demur 
thereto; and for cause of demurrer saith, that the said testa- 
tor, in and by his said will, did not devise or bequeath to his 
executors, to the use of a free school or schools for the bene- 
fit of the poor of Duplin County, any other estate, property, 
or effects, which were of his at the time of his death, save the 
money, bonds, notes or accounts, which were on hand at the 
time of his decease. And this defendant saith, he is advised 
that, according to the true construction and meaning of the 
said testator, in and by his said last will and testament, he 
only therein and thereby devised or bequeathed to his execu. 
tors, to the use of a free school or schools, for the benefit of 
the poor ot Duplin County, the money, bonds, notes, or ac- 
counts, which were of his, and were on hand at the time of 
his decease, and no more and no other of his estate, real or 
personal, effects or credits. And for further cause of de- 
murrer to the seid bill of complaint, this defendant saith, that 
it appears, by the complainant’s own showing by his said 
bill, that this defendant qualified as executor to the said will 
at July Term, 1814, of Duplin County Court, and took upon 
himself the execution thereof, and possessed himself of the 
real and personal estate of the said Alexander Dickson, to a 
very considerable amount, and much more than sufficient to 
satisfy all the just debts and funeral and testamentary ex- 
penses ; and further, that at January Term, 1817, of Duplin 
County Court, a balance was reported by certain persons in 
said bill named, appointed to settle the accounts of the exe- 
cutors of the said Alexander Dickson, deceased, as remain. 
ing in the hands of said executors, of $10,821 49, and 
the further sum of $1800, being the amount of 18 shares of 
Bank Stock, and that said executors joined and concurred in 
the said report; and as it so appears by the complainant’s 
showing, that this defendant had assumed the burthen of ex- 
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ecuting the said will more than 20 years before the filing of December 
said bill of complaint, and alse that he concurred in said re- au. 
port more than ten years before filing the said bill; this de- State 
fendant is advised he ought not and cannot be called on for An 
the account and discovery sought by complainant, after so 
great a lapse of time. Wherefore, and for divers other good 
causes of demurrer appearing in said bill of complaint, this 
defendant doth demur to the said bill, and all the matters and 
things therein contained, and prays the judgment of this Ho- 
norable Court whether he shall be compelled to make any . 
further or other answer thereto; and he Lumbly prays to be 
hence dismissed with his reasonable costs iv this behalf sus- 
tained. 
JOSHUA G. WRIGHT, 
Wm. A. WRIGHT. 
Defendant's Solicitors. 

Upon the argument of this demurrer at Spring Term, 1841, 
of the Court of Equity of Duplin County, the Court ordered 
and decreed that the demurrer be overruled. From this in- 
terlocutory decree the defendant prayed for and was allowed 
an appeal to the Supreme Court. 


J. G. Bynum, Solicitor for the State. 
W. H. Haywood, Jr. for the defendant. 


Gaston, J. We are decidedly of opinion that the de- 
murrer in this case was properly overruled. There can be 
no question but the purpose, to which the testator has appro- 
priated the funds, of which an account is demanded by: this 
bill, the establishment “of a free sehool or schdols, for the 
benefit of the poor of Duplin County,” is one approved by 
the law as a public charity; and it is teo late to gontend, 
since the decision of the case of Griffin v Graham, that the 
establishment of a permanent fund for charitable uses comes 
within the mischiefs of a perpetuity, or is prohibited either 
by our Constitution or the common law as such. Griffin v 
Graham, 1 Hawks 96, It was held by the majority of the 
Court in that ease, that, independently of the Statute of Eliz- 
abeth, wherever there was a trust and trustee, with general 
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December or specific objects of charity pointed out, a Court of Equity 


in this State might, as a matter of trust, take cognizance of 
it in virtue of the ordinary jurisdiction of that Court. But 
were it not so, no doubt can now be entertained, since ex- 
press jurisdiction over such subjects has been conferred on 
the Court, and the mode of exercising that jurisdiction has 
been directed by the Acts of 1831, c. 24, s. 5. and 1832, c. 

14, s. 2,3, 4. (Rev. Stat. c. 18.) 

It seems to us also very clear, upon an examination of the 
will, that the testator has devoted to this public charity, not 
merely what might remain of the money, bonds, notes, and 
accounts that should be on hand at the time of his death, but 
the net proceeds of all his estate. The will commences with 
the injunction that his debts and funeral expenses shall be 
satisfied out of his estate by his executors. It proceeds to 
give particular directions for the sale of his various tracts of 
land, which he carefully enumerates and describes. It then 
makes a specific bequest of a negro to each of his nephews, 
Robert Dickson and James McGowen. ‘The testator then 
gives a legacy of $50 to his nephew, James Dickson, to be 
paid in notes, if so much in possession at the time of his death, 
and if not, then to be raised out of the sales of his estate ; 
and afterwards proceeds to give special directions as to the 
sale of the residue of his negroes, and of the remaining part 
of his estate, consisting of “ horses, cattle, hogs, and sheep, 
household and kitchen furniture of every description, and ail 
kinds of crop and produce.” He orders that his executors 
shall collect the money arising from the sales as soon as may 
be, and that, “should there be any money, bonds, notes, or 
accounts on hand at the time of his decease,” the executors 
shall account for them, and concludes the dispositions of his 
will thus: “And after paying out all expenditures that may 
have accrued heretofore, or may hereafter accrue, the net 
proceeds are then to be kept and put by my executors to the 
use of a free school or schools, for the benefit of the poor of 
Duplin County.” The construction set up on the part of 
the defendant is too absurd to receive our sanction. It sup- 
poses, in the first place, that the testator has ordered the great 
bulk of his property to be sold, and made no disposition of 
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the proceeds. In the second place, that he has directed a 


free school or schools to be established out of a fund, in re- 
gard to which he doubted whether any such would exist at 
his death, and which, at all events, he supposed would be 
inadequate to pay the legacy of $500 specifically charged 
upon it. No one, we think, can reasonably doubt, but that by 
the terms “ net proceeds,” he meant the net proceeds of the 
subject matter of his will, all the property embraced therein; 
that is to say, all that should remain thereof, after satisfying 
his debts, the previous legacies and the expense of execut- 
ing the will. 

The remaining ground of demurrer is equally unfounded. 
The trust admitted by the demurrer is an express, direct 
trust, confessedly open and unexecuted. No length of time 
operates as a bar to a demand by the cestui que trust against 
the trustee, founded on such a trust, and, therefore, no length 
of time can be pleaded or made the ground of demurrer to 
such ademand. Falls v Torrance, 2 Hawks, 490. 4 Hawks 
412. Tate v Greenlee, 2 Hawks, 486. 

This opinion must be certified to the Court below, with 
directions to proceed with the cause. And there should be 
a judgment here against the appellant and his sureties for 
the costs of this Court. 


Per Curram, Ordered and decreed accordingly. 


State 
Vv 
McGowen 
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ALEXANDER LITTLE ws, SOLOMON MARSH. 


If a bond, note or bill be given to the wife or to the husband and wife, 
during coverture, the legal title vests in the husband, on his assent, 
and he may suealone or elect to join his wife. 

So if aslave beconveyed to a wife during coverture, the legal title vests 
in the husband, if he assents to the conveyance, and possession of 
the slave for a length of time is evidence of such assent. 

Where an injunction has been granted, and the defendant puts in an an- 
swer which is apparently deficient in frankness, candor or precision, 
or is illusory, the injunction will be continued till the hearing. 


This was an appeal from an interlocntory decree of the 
Court of Equity of Anson county, his honor Judge Pear- 
son presiding. The complainant, Alexander Little, filed 
his bill against Solomon Marsh, at the Spring Term, 1841, 
of Anson Court of Equity. In this bill the complainant 
alleged that at March Term, 1838, of Anson Superior 
Court of Law,a number of judgments were obtained against 
one William Ashcraft, of the county of Anson, at the seve- 
ral suits of Richard Kingsland & Co. and others (particu- 
larly mentioning them,) amounting to upwards of eight thou- 
sand dollars; that executions issued on the said judgments 
returnable to September Term, 1838, of the said Superior 
Court; and that the sheriff of Anson county levied the said 
executions on the following negro slaves, as the property of 
the said James Ashcraft, viz. Clarissa and her five children, 
Sanford, Matilda, George, Ann and Harriet; and that the 
said sheriff did, on the 12th day of September, 1838, sell 
said negroes at the court house door in the town of Wades- 
borough, to satisfy said several judgments; and that the 
complainant became the last and highest bidder for the sum 
of one thousand four hundred and fifty-five dollars. 
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The complainant further charged that the defendant in Vecember 


the said .exeoutions, viz. the said James Ashcraft, married 
the daughter of the defendant, Solomon Marsh, several years 
ago; and that upon the marriage of the said James Ashcraft 
with the daughter of this defendant, or in a short time there- 
after, the defendant gave the said woman Clarissa, who was 
at the time a small girl, and who is the mother of the said 
Sanford, Matilda, George, Ann and Harriet, that were sold 
by the sheriff as aforesaid, to the said James Ashcraft or his 
wife, and executed and delivered a deed of gift or bill of sale, 
or some other instrument of writing, whereby the defendant, 
Solomon Marsh, conveyed all his interest and title in said 
negro girl Clarissa unto the said James Ashhcraft or his wife; 
and that said negro girl Clarissa remained in the possession 
of the said James Ashcraft for fifteen or twenty years, dur. 
ing which time she had the five children before mentioned; 
and that the said James Ashcraft continued in the possession 
of the said negro slaves, exercising all acts of ownership over 
them, paying taxes for them and receiving credit in part on 
account of his interest and property in said slaves, until the 
said James Ashcraft became embarrassed in his circumstances, 
and until a short time before the levy and sale were made by 
the Sheriff as aforesaid, when the said James Ashcraft and the 
defendant, combining and confederating together how to in- 
jure and defraud the creditors of the said James Ashcraft, 
came to an understanding and agreement of some kind, 
whereby the said James Ashcraft surrendered up the posses- 
sion of the said negroes to the defendant So!omon Marsh 
and at the same time surrendered up and delivered over to 
the said Solomon Marsh the deed of gift or bill of sale for 
the said Clarissa, the mother of the said children, which bill 
of sale or deed of gift the complainant charged had never 
been recorded. 

‘The complainant further set forth, that the said James 
Ashcraft resided in the immediate neighborhood of the defen- 
dant ever since the marriage of the said James with his 
daughter, and that it was generally understood and believed 
in the neighborhood that the said slave Clarissa and her said 
children were the property of the said James Ashcratt; and 


1841, 
Little 


Vv 
Marsh. 
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December that the said Solomon Marsh never pretended to claim the 


Little 
Vv 


Marsh. 


said negro slaves from the time he gave them to the said 
Ashcraft until about the time the said executions were levied 
by the Sheriff as aforesaid on said slaves; and that, so far 
from claiming the said slaves as his, the deferdant’s own 
property, the complainant was informed and believed, that 
the defendant did, on some occasion, when enquiry was 
made of him as to the title to said slaves, say, that he expec- 
ted the title to them was in one Joseph White, inasmuch as 
said White was security for the said Ashcraft, and he expected 
that the said White had taken a deed of trust for said negroes 
to save him harmless, or words to that effect. 

The complainant further charged, that after the levy 
made by the Sheriff, and before the day of sale, the com- 
plainant, upon learning that the defendant pretended to 
claim the said slaves, proposed to the defendant that if he, 
the defendant, would shew to the complainant the deed of 
gift or bill of sale, which the defendant had executed to 
the said James Ashcraft or his wife, for said slaves, then, in 
case the writing did not convey the title to the said Ashcraft 
or any title liable to execution for debts of said Ashcraft, the 
complainant would release the levy so far as he was con- 
cerned in the executions against said Ashcraft; but that the 
defendant refused to do so or to give the complainant any sat- 
isfaction in any manner as to the same. 

The complainant further set forth, that he, together with 
Robert Strange and Thomas S. Ashe, Esquires, were coun- 
sel and attorneys for the plaintiffs in the executions against 
Ashcraft, and that they jointly gave the Sheriff a bond of in- 
demmnity to sell the saic slaves, and that the Sheriff did sell 
the said slaves, and that the complainant became the pur- 
chaser for the sum of $1455, and took and now has the said 
slaves in his possession. The complainant further set forth 
that the defendant was present at the sale, and forbid the 
same; but the complainant was informed, and was informed 
soon the day of sale, that the defendant had procured one 
Jesse Llewellen, a man of property, and a friend and neigh- 
bor of the defendant, (who is now dead) to bid off the said 
slaves for him, the said Solomon Marsh, and that in conse- 
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quence thereof the said Llewellen did bid several times for December 
the said negroes or some of them. The complainant further 
set forth that the said Solomon had since sued the complain- Little 
ant at law in an action of Tresspass vi e¢ armis, claiming said sen 
slaves as his own and seeking to recover damages of the com- . 
plainant for wrongfully selling the same. The complainant 
further charged, that although the defendant Solomon Marsh 
did actually make, sign seal ard deliver a deed of gift or bill 
of sale for said girl Clarissa to the said James Ashcraft or to 
his wife, yet that the said deed of gift or bill of sale never 
was recorded as required by law, and that the complainant 
was unable to avail himself of the benefit of his defence in a 
Court of Law for want of the said recording of the said deed 
of gift or bill of sale. ‘The complainant, then, after asking 
that the defendant might be required to answer on oath par- 
ticularly and specifically all the matters charged in this bill, 
prayed that the said defendant might be compelled by a de- 
cree of the Court to have the deed of conveyance made by the 
defendant to the said Ashcraft surrendered up to be recorded, 
or that he might be compelled to convey all his title and inter- 
est in said negro slaves to the complainant, and that he 
should be perpetually enjoined from his action at law 
against the complainant; and that the complainant should 
receive such other and further relief as to the Court should 
seem meet. 

This bill of complaint was sworn to in dne form. At the 
same term the defendant put in his answer. In this answer 
he admitted that he had understood there were several judg- 
ments obtained against James Ashcraft about the time char- 
ged in the bill—but the amount thereof, or by whom, the 
defendant did not know, nor did he recollect at what particu- 
lar term of Anson Court; and he supposed, but did not know, 
that executions issued on the said judgments. He also ad- 
mitted that James Ashcraft, several years ago, married his 
daughter Eunice, and resides within a few miles of the de- 
fendant, in Anson. The defendant, for further answer, stat- 
ed, that after the said James Ashcraft was married, and, he 
thought, after he had two children, and his wife was in much 
need ofa nurse, the defendant, being the owner of a negro 
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December girl named Clarissa, then some ten or twelve years old, pla- 


184 


Little 


v 
Marsh. 


ced the said girl with the defendant’s said daughter, to assist 
her in taking care of her children, and intending for his said 
daughter to have the services of the said Clarissa to her se- 
parate use, and for the said slave and her increase to be en- 
joyed by the children of the said Eunice ; and to carry out 
this intention, some time thereafter, the defendant could not 
now state how long, he executed a paper writing to that ef- 
fect, which he handed to his said daughter, therein convey- 
ing and securing the said slave, Clarissa, to the separate use 
of his said daughter, he thought, for life, and after her death 
to her children equally ; this paper writing was never deli- 
vered to James Ashcraft at all, nor in his possession, as this 
defendant believed, and he knew it was not intended that 
said Ashcraft should take any benefit under it; and defen- 
dant handed this paper writing to his daughter, Eunice, he 
thought, about twelve or thirteen years ago ; the defendant 
could not recollect the precise time, but he believed said pa- 
per was signed and handed to her abont that time ; and she 
retained the possession of it until about the month of Janu- 
ary or February, 1837, according to the best of the defen- 
dant’s recollection, at which time the said Eunice handed 
back the said paper writing to the defendant, upon applica- 
tion. And the cause of the defendant’s so applying to his 
daughter for it was, that it was understood among the said 
slaves, (to wit, Clarissa and her children,) that the said Ash- 
craft was going to convey off to Mississippi all his own ne- 
groes, and he then had five valuable ones; and, it was be- 
lieved, that in doing so he would also run off privately with 
them, Clarissa and her children, and thereby Eunice and her 
children would be defeated of their claim to the property al- 
together; and to prevent this, the defendant took back said 
paper writing, which, (as he thought,) was destroyed. He 
averred that he had it not in his possession, and was not able 
to produce it, which he certainly would readily do, had he 
the said paper to produce; for it was no intention whatever 
of defeating any of Ashcraft’s creditors, which caused the 
defendant to take back the said paper writing ; for the slave, 
Clarissa, and her children, were never liable, directly nor in- 
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direetly, fer Ashcraft’s debts, by the said paper writing, which December 
the defendant delivered to.his daughter as aforesaid. And — 
the defendant further averred, that, at the time he took back ttle 
from his daughter the said paper writing, the said Ashcraft 
had five or more valuable negroes of his own, a considerable 
store of goods, and much other valuable property, and, the 
defendant believed, more than sufficient to have paid all his 
debts, if the same had been prudently managed. ‘The de. 
fendant further stated, that some time thereafter Clarissa and 
her children, under apprehension of being sent off to the 
South with Ashcraft’s own slaves, as the defendant under- 
stood and believed, ran away of their own accord and came 
to the defendant’s house, where they remained till seized by 
the Sheriff of Anson County, and taken off and sold, as char- 
ged in the bill. And the defendant further stated, that the 
said Ashcraft did send off his own slaves to the South, and 
they have never returned, as the defendant understood and 
believed. ‘The defendant, further answering, stated, that 
Ashcraft, when he married the defendant’s daughter, had but 
very little property, if any, besides a horse, and, aided by his 
father, he procured a tract of land; and the defendant had 
but very few slaves indeed, and was altogether unwilling to 
make title to a slave to him, and opposed to putting one in 
his power, or under his absolute control, though the defen- 
dant was willing and desirous to assist his daughter in tak- 
ing care of and nursing her children, and his whole object 
was to secure the services of the slave, Clarissa, to the sepa- - 
rate use of his daughter, and for the said slave and increase 
to go to his daughter’s children ; and the said paper writing, 
which he signed and handed to his daughter, as aforesaid, 
was to that effect, and so expressed upon the face of it, to the 
best of the defendant’s recollection and belief; and the said 
slave, Clarissa, was not to be subject to the debts, disposition, 
or control of the said Ashcraft. 

The defendant, further answering, admitted that the slave, 
Clarissa, was permitted to remain at the house of the said 
Ashcraft, from the time she first went there, as aforesaid, un- 
til she ran away, as before stated, with her children, and came 
to the defendant, and during the time she remained at Ash- 


Vv 
Marsh 
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December craft’s, said Clarissa had four of the children statedsin the bill; 


1841. 


Little 
v 
Marsh. 


and defendant said he thought it likely said Ashcraft might 
have paid taxes for the said Clarissa, but he did not know ; 
and thought it most probable that said Ashcraft exercised 
some control over Clarissa and her children, while at his 
house, for such was to be expected; but the defendant did 
not admit that said Ashcraft ever obtained any credit on ac- 
count of having said slaves at his house, for no person ever 
could haverelied, with any certainty, or had any assurance that 
said Asheraft had any title or held any interest in said slave 
Clarissa, and her children, for he never had any title or in- 
terest in or to said Clarissa and children. And the defen- 
dant denied that there ever was any combination or under- 
standing between said Ashcraft and himself, in regard to tak- 
ing said Clarissa and her children back, as charged in the 
bill; and so far from it, the defendant stated that a misunder- 
standing and unfriendly feeling existed between the said 
Ashcraft and himself, from the time he first set up merchan- 
dize in Anson until the present time, and the said Ashcraft 
had never been at the defendant’s house on a visit since; and 
altiiough he kept store for some years, the want of friendship 
was such that the defendant never ‘traded nor bought goods 
at his store. And the defendant denied that the said slaves, 
Clarissa and children, and the said paper writing, were sur- 
rendered up to him by said Ashcraft, as charged in the bill; 
but alleged, on the contrary, that the said slaves left Ash- 
craft’s house in the night time, and Ashcraft was much dis- 
pleased thereat, and came to the defendant’s and said that he 
(Ashcraft,) knew nothing of it, as the defendant had heard 
and believed; and the said paper writing was handed back 
by the said Eunice, as before stated, without the knowledge 
of the said Ashcraft—and the defendant admitted that the 
said paper writing was not recorded before it was destroyed, 
as aforesaid. The defendant denied that he ever informed 
any person, to his knowledge or belief, that the title to said 
Clarissa and children was in Joseph White, or any other per- 
son, nor does he recollect that he ever mentioned to any per- 
son that the title of the said slaves was in his daughter, or 
any other person, to the best of his recollection and belief, or 
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“gay any thing upon the subject, or that the subject was ever —— 
' talked about. The defendant admitted that the complainant a 


applied to know about, or to see the title to Clarissa and chil- Little 


dren, the day of the sale, and the defendant assured him that 
said Ashcraft never had a title of any kind to said slaves, and 
that his daughter had none then ; he also admitted that Cla- 
rissa and her children were sold by the Sheriff of Anson, at 
Wadesborough, some 17 miles from the defendants residence, 
and were purchased by the complainant at $1455, or there- 
abouts, as charged. The defendant also admitted that he 
was present at the sale of the said slaves, and forbid the sale 
thereof, as he believed he had the right to do; but he denied 
most expressly that he employed Jesse Llewellen, or any 
other person, directly or indirectly, to bid for said slaves, for 
him or any other person. The defendant admitted that he 
had since sued the complainant for the said slaves, Clarissa 
and children, and that suit was now pending in Anson Su- 
perior Court of Law. The defendant, further answering, 
averred that he fully believed that the whole cause of the 
said negroes coming into his possession was to avoid being 
sent off, and that was his entire object in taking up the paper 
writing, before alluded to, from his daughter, and not on ac- 
count of any embarrassment under which the said Ashcraft 
was then laboring, or with which he was threatened, for the 
defendant, in fact, knew but little about his circumstances, 
but knew he had much property, and fully believed him good 
for all his debts, and still believed he was; but the defen- 
dant’s entire object was to prevent the said slaves from being 
sent off from the State, and his daughter and children being 
deprived of their just rights, for the detendant never expec- 
ted that said Clarissa and children would be made, or be at- 
tempted to be made, liable for Ashcraft’s debts. He farther 
stated, four of Clarissa’s children were born, as he believed, 
while she was at Ashcraft’s house, and one, named Harriet, 
was born at the defendant’s house after her return to him. 

This answer was duly sworn to. 

At this term a motion was made for an injunction to stay 
proceedings in the suit at law, which was refused by the 


Court. 
C 


v 


Marsh. 
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December At the Fall Term, 1841, the following interlocutory decree 


1841. 


> 


Little 
v 
Marsh. 


was made: “On motion and argument, and it appearing to 
the Court that since the last Term a judgment has been ob- 
tained at law, in an action of trespass, by the defendant 
against the plaintiff for the sum of and upon 
consideration of the bill and answer, it is ordered, adjudged, 
and decreed, that the defendant be enjoined from taking out , 
any execution upon his judgment at law, until the further 
order of this Court.” From this interlocutory decree, the 
defendant prayed an appeal, which was allowed, upon con- 
dition that the defendant should not, in the mean time, take 
out any execution upon his judgment at law, but await the 
decision of the question in the Supreme Court. 


Winston and Mendenhall, for the defendant, contended 
that a parent may put negroes in possession of his child, and 
suffer them to remain during his life, and they are not, on 
account of such possession, liable to creditors; for a title from 
a parent to a child can only pass by deed—that the plaintiff 
had notice that Ashcraft had no title, and therefore could not 
complain—Parker v Brook, 9 Ves. 582—that a wife can as- 
sert her right under a direct gift to her, for her separate use, 
against any purchaser who has notice, 3 Bro. Ch. R. 381. 
Kirk v Paulin, 7 Vin. Ab. 95, s. 43. Bennett v Davis, 2 
P. W. 316. That where there is a gift from a father to a 
married daughter, a presumption arises that it is for her se- 
parate use, Graham v Londonderry, 3 Atk. 393. 

Strange, for the plaintiff, insisted that, if an injunction 
had been granted, the defendant would not have entitled 
himself, by his answer, to have it dissolved, because he shew- 
ed he had parted with all his title; therefore he could not 
oppose the granting of the injunction—that there being no 
trustee, even admitting all the defendant said to be true, the 
legal title still passed to the husband, whether burthened with 
a trust or not was immaterial, as the trust, if there was one, 
might be enforced against the purchaser—that the defen- 
dant’s answer exhibited so much doubt, prevarication, fraud, 
and corruption, that the Court ought to grant the injunction 
—that the deed ought to be produced, or its loss fully prov- 
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ed—that the words used in the deed should be particularly December 
set forth, that the Court might see whether it created a sepa- — 

rate estate in the wife. See Rudisil v Watson, 2 Dev. 431 Little * 
—that a gift of personal property is prima facie absolute, ny 
and that, when deeds are suppressed, all things are presum- 

ed against the spoliator. Grounds and Rudiments of Equity, 

146, 148. 1 Ch. Ca. 291. 1 Vern. 207. © 


Dantet, J. Ifthe paper writing in this case was witnes- 
sed, which the answer does not deny, it passed the title of the 
slave from the donor, by force of the Act of 1806, (Rev. St. 
c. 37, s. 17,) except that the ceremony of registration was re- 
quired to give it full effect; and this title enured to the hus- 
band, at least for life, (as remainders in slaves created by 
deed or writing after a life estate are good. Rev. St. c. 37, 
s. 22,) unless the husband dissented therefrom; and his pos- 
session for twelve years is evidence that he did assent. 1 
Prest. Touch. 142. If a bond, note, or bill, be given to the 
wife, or to the husband and wife, during coverture, the legal 
title vests in the husband on his assent, and he may sue alone 
or he may elect to join his wife. 2 Leigh’s N. P. 1109, and 
the authorities there cited. 'The husband, being entitled to 
the instrument, could have had it proved and registered, un- 
der the Acts of Assembly giving further time for registering 
deeds, writings, &c., and then the husband’s inchoate title 
would have been complete, at least for his life. The wife 
had no power to re-deliver the paper writing to the donor. | 
But it is said, if the facts were so, Ashcraft would still have 
been but a trustee for the separate use of his wife and chil- 
dren; and the slaves would not have been liable to be taken 
in execution for his debts. If there was no doubt left upon 
the mind of the Court, that the paper writing contained that 
which the defendant in his answer says it contained, and 
contained that, so expressed as to deprive the husband of any 
beneficial interest in the slave conveyed, we should certainly 
hold that the plaintiff was not entitled to the interference of 
a Court of Equity in his behalf. But the question in this ! 
case is, whether Ashcraft took as a trustee or in his own 
right. And the answer of the defendant appears to us to be | 
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December illusory, aud to want frankness, candor and precision. The 


Little 
Vv 
Marsh. 


defendant admits that he took back the paper in 1837. If 
it were such as he states it, it might operate materially against 
the plaintiff or the creditors of Ashcraft. 'There was a strong 
inducement, therefore, for him to preserve the paper, if it was 
written as he would have us to suppose. But, although he 
speaks with some degree of positiveness as to his indent in 
executing the instrument, he is vague and uncertain as to 
the language of the instrument, which declares that intent. 
He describes it as having been made “ to that effect,” and 
“he thinks” it was to her separate use for life, and after- 
wards to her children. His answer is equally unsatisfactory 
as to the destruction of the instrument. His words are, “he 
thinks it is destroyed,” “he has it not in his possession,” 
&c. Spoliation is always looked upon by a Court of Justice 
with suspicion. 'The defendant, to be sure, was not interro- 
gated by the bill, (as he yet may be,) whether there was a 
subscribing witness, and who he was? nor in whose hands 
the defendant placed the paper after he got it back in 1837, 
He, however, is particularly cautious in not giving us any in- 
formation on these points. Under all the circumstances, we 
think the Judge was right in directing an injunction until 
the hearing. 

This opinion must be certified to the Court of Equity of 
Anson County, with instructions to proceed according to 
the same; and judgment must be entered for the plaintiff for 
the costs of this Court. — 


Per Curiam. Ordered and decreed accordingly. 
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DAVID W. McREYNOLDS ws. JOSHUA HARSHAW AND 
OTHERS. 


Upon a motion to dissolve an injunction against a judgment at law, it is December 
not proper to decree that the injunction be made perpetual, even as to ; 
a part of the judgment admitted by the answer to have been paid. 
The proper course in such a case is to continue ¢il/ the hearing the in- 
janction as to such part, and dissolve it as to the residue, if according 
to the answer“it ought to be e0 dissolved. 





This was an appeal from an interlocutory order, made in 
this case by the Court of Equity of Cherokee County at 
Fall Term, 1841, his Honor Judge Manty presiding. It 
was a bill of injunction to which answers, had been filed; 
and at the said term, the following decree was made, viz. 

“This case’ coming on to be heard upon bill, answer and 
exhibits, and after arguments of counsel being heard, it is 
ordered and decreed that the injunction in this case be dis- 
solved, except for the sum of three hundred dollars with in- 
terest on that amount for twelve months, for which amount 
the injunction be made and decreed perpetual. Therefore, 
it is further ordered that judgment be rendered against the 
complainant for the residue as mentioned in the pleadings. 
The question of costs reserved.” 

From which decree the complainant prayed for and was 
allowed an appeal to the Supreme Court. 

The pleadings are fully stated in the opinion delivered in 
this Court. 


No counsel for the plaintiff. 
Francis and Bynum for the defendants. 


Rurrin, C.J. The bill was filed in July, 1841, and 
charges that in 1839, the plaintiff and the three defendants, 
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December Harshaw, Starrett and Hunter, entered into copartnership 


1841. 


_ together, and, as copartners, made a contract with the govern- 


McRey- ment to supply corn for some troops, then quartered in 
— Cherokee County, and to divide the profits and loss equally 
Harshaw. between the four: That the company furnished supplies to 


the value of $2,600, or thereabouts; and that the govern- 
ment owed it that sum: That the capital advanced by the 
partners was about $2,000; of which the defendant Harshaw 
furnished, at one time, $400, and another time, $600; and 
that for those two sums Harshaw took the joint notes of the 
plaintiff and of the defendant Starrett which were intended 
merely as vouchers for Harshaw in the final settlement: 
And that the same defendant, Harshaw, also supplied corn to 
the value of $400, making, with the cash as aforesaid, the 
sum of $1,400, furnished by him: That of that sum, howev- 
er, the plaintiff repaid $110, and also made other advances 
in cash and otherwise for the company, so as, in the whole, 
to amount to $690: And that the other two defendants made 
small advances each; of the amount of which the plaintiff is 
ignorant: That owing to some difficulty between the con- 
tractors and the Quarter-Master, it became necessary to pre- 
sent the claim to the War Department at Washington, and 
that there also the adjustment was deferred: That during 
those delays, the defendant Harshaw instituted actions at law 
in Macon Superior Court against the plaintiff and the defen- 
dant Starrett on each of their two notes, and also for the 
value of the corn furnished by Harshaw, and that the defen- 
dants in those actions agreed to confess, and did confess 
judgments therein, provided the plaintiff at law, Harshaw, 
would stay the executions, until the defendant Starrett could 
go to Washington, procure a settlement of the claim and 
the money due thereon; which he, Starrett, undertook to do 
and thereout to pay Harshaw such sum as, upon an adjust- 
ment between all the partners, might be found due to him. 
The bill further charges, that Starrett paid to Harshaw the 
sum of $300, in part of the judgments, and that the plaintiff 
had paid the costs thereof: And that at the Spring Term, 
1841 of Macon Court, in the absence and without the 
knowledge of the plaintiff, the defendant Harshaw, upon an 
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affidavit, stating that Starrett had settled the account at the ag 
Department and been paid by the Government, procured : 
an order of the Court, that executions might issue on the McRey- 
judgments for the several debts; and the plaintiff at law has ®°!4s 
accordingly issued writs of fieri facias on them for the Harshaw. 
whole amount thereof, and without allowing credit either 

for the $110, paid by the plaintiff, or the $3u0, paid by Star- 

rett, and threatens to levy the money out of the plaintiff’s 
property and will do so, inasmuch as Starrett resides in Ten- 

nessee and has no property in this State: For which reason 

and because Starrett has not informed the plaintiff that he 

has received payment from Government, and has so inform- 

ed the defendant Harshaw, the bill charges collusion between 

those defendants to compel the plaintiff to pay the whole sam 

and forthwith, without the accounts between the parties be- 

ing adjusted. The prayer is for an account of the partner- 

ship, an adjustment of the profits and loss, and payment to 

each out of the joint funds, if in the hands of Starrett, or 

when received, and in the mnean time for an injunction 

against the further proceedings on the judgments at law. 

The bill was sworn te; and, according to the prayer, the 
usual preliminary injunction was granted. 

The defendant Harshaw alone answered. He admits that 
Starrett, about the 10th September, 1840, paid bim three 
hundred dollars on aecount of the debts due to him; and 
avers that he had heen always ready to credit that sum, but 
was prevented by Starrett’s saying that he could: not then tell 
to which of the judgments it ought to be applied; and that he 
is willing it should be applied to either. "Fhe answer denies, 
that any other payment had been made by either of the par- 
ties: And it also denies positively, that there was a copartner- 
ship between this defendant and the other parties or either or 
any of them. It states that the plaintiff and Starrett, us he 
understood from them, entered iuto partnership together and 
made a contract, on their joint account, with the Quarter- 
Master, to supply provisions for the army; and not having 
funds of their own, they applied to this defendant to borrow 
money, and he lent them the two sums of $400 and $600, 
at different times, and took their notes therefor; And that 
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December they also agreed with him, that if he had any corn to spare, 
— oe in might deliver it to the Quarter-Master under their con- 
McRey- tract, and they would allow him the contract price: That 
— he accordingly delivered corn to the value of $400 as ascer- 
ein tained by this defendant, and the plaintiff and Starrett, who 
confessed judgments therefor, and that all the executions 
were staid, as mentioned in the bill. The answer further de- 
nies any combination or collusion with the other defendant: 
and states that the defendant Starrett had settled the claim at 
the department and received the sum allowed by the gov- 
ernment; and that having ascertained that fact, this defend- 
ant made the same appear to the Court of Law, and obtain- 
ed an award of executions; and furthermore, that the plain- 
tiff knew of the intention to make the motion, and the same 

was opposed by counsel jor him. 

Upon the coming in of this answer, the defendant, Har- 
shaw, moved the Court to dissolve the injunction, except as 
to the sum of $300; paid to him as therein admitted. The 
jnyunction was dissolved accordingly; as to the sum of $300, 
with interest thereon from the 10th of September, 1840, the 
injunction was made perpetual and the question of costs re- 
served for the hearing. From which decree an appeal was 
allowed to the plaintiff. 

The interlocutory decree, appealed from, is we think, sub- 
stantially correct. The bill states three grounds of relief, 
more or less extensive. The first is, that due credits are 
not given for payments made on the judgments. Of that the 
plaintiff gets the benefit, as far as a payment is admitted. A 
second is, that the executions have been taken out too 
soon, contrary to the agreement. ‘To that two answers may 
be given. One, that the Court of Law was competent to de- 
cide that point, and has decided it against the present plain- 
tiff. Another is, that the plaintiff is unable to deny that Star- 
rett has received the money from Government, and says 
only, that he does not know that he has; whereas the defen- 
dant avers his information and belief, that it has been paid, 
and it is not credible that a just claim on the United States 
should be so Jong unadjusted, or that after adjustment, the 
payment should be deferred. But the principal equity set 
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up by the plaintiff is the partnership between the parties, and December 
that these were partnership contracts. Now that is une- . 
quivocally denied by the answer; and, certainly, the circum- McRey- 
stances of the case hang well with that denial. But, at ail olds 
events, upon this motion, the ansver is to be taken, gene- Herehew. 
rally, as true; and that disposes of all the equity of this bill. 
We, therefore, think the injunction was properly dissolved. 

In forming the decree, an inaccuracy found admittance, 
which for the sake of correct practice; and, perhaps in some 
other cases, for the sake of justice, ought to be noticed 
and corected. We allude to that part of the decree, which 
perpetuates the injunction for a particular sum admitted to 
have been paid. That was premature, until the cause came 
to hearing. If the plaintiff had set down the cause upon 
bill and answer, this direction would have been right. But 
this was merely a motion of the defendant to dissolve the 
injunction, and the order on it ought to be only co-extensive 
with the motion. When the cause comes to be heard, facts 
may be shewn, that would require other relief than that giv- 
en. For example, the answer states that the sum in ques- 
tion was paid on a particular day; whereas it may have been 
a year or two years before. The time of payment varies the 
rights of the parties, in respect of interest, at least; and there- 
fore the plaintiff should have been allowed an opportunity 
of falsifying the answer by proofs. ‘The proper order would 
have been, to continue the injunction for that sum and the 
interest (according to the answer) to the hearing, and to dis- 
solve it as to the residue of the judgment, and therefore to 
have granted, if required, execution from the Court of Equi- 
ty against the plaintiff and his sureties for the injunction; 
and thus far, we think, the decree should be corrected. But 
as that was, certainly, not what the plaintiff felt to be the 
grievance, which produced this appeal, the slight modifica- 
tion directed in the decree, which refers itself rather to the 
course of the Court, than to the merits of this cause, ought 
not to exonerate the appellant from paying the costs in this 
Court. The proper certificate will be sent to the Court 
below. 

Per Curiam, Ordered accordingly. 

D 
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MICHAEL AND THEODORE C. HEARNE 
vs. 


KEVAN AND HAMILTON. 


The assent of an executor toa legacy to himself may be implied from 
his conduct, shewing that he held the property in his own right and 
not in his capacity as executor. 

An assent to a legatee for life or years is an assent to him in remainder. 

Where a testator bequeathed certain negroes to A. until his daughter M. 
attained the age of 21 years, and M. married before she attained that 
age, but in the mean time the executor had assented to the legacy: 
Held that the legal estate in remainder in these negroes was vested 
in M. and by consequence in her husband, and that after the death of 
M. this legal estate might be levied on and sold under an execution 
against the husband. 

The case of Knight v Leake, 2 Dev. & Bat. 133. cited and approved. 


This was an appeal from an interlocutory decree of the 
Court of Equity of Edgecomb County at Fall Term, 1841, 
his Honor Judge Dicx presiding, ordering the injunction 
which kad been granted in the case to be continued until the 
hearing. The pleadings and facts are sufficienly stated in 
the opinion delivered in this Court. 


J. H. Bryan for the plaintiffs. | Michael Hearne held 
as executor. Clapp v Fogleman, 1 Dev. & Bat. Eq. 466. 
The husband could only claim as administrator of his wife. 
Roper on property, 201. McAlister v Gilmore, 1 Ired. 
Equity, 22. 

A sale by execution where the interest is so uncertain as 
in this case, not supported in Equity. 1 Story’s Com. on 
Equity, 629. 

B. F’. Moore tor the defendants. The executor took as 
legatee. If an executor take the profits of a term to himself, 
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he mnkes his election to. hold as legatee. 2 Williams on December 
Executors, 851), 851, 853. 2d, Richards had an estate either — 
legal or equitable in the slaves claimed by Theodore Hearne, Hearne 
and he cannot be injured by the sale of such interest, be- _ Vv 
cause it deprives him of no possession. 3d, The bequestto ‘ev 
Richards’ wife is not an executory devise, but a remainder 

limited on a term for years and was a chose in possession at 

her marriage. Whitaker v Whitaker, 1 Dev. 310 Gran- 

bery v Mhoon, 1 Dev. 456. Pettijohn v Beasley, 4 Dev. 

512. 4th, The rememainder in slaves survives to the hus- 

band, ifhe outlives his wife. Motley v Whitemore, 2 Dev. 

& Bat. 537. The court will not keep it for the wife’s debts, 

for it protects the assignment of the wife’s equitable inter- 

ests, if the husband survive. Fortescue v Satterwhite, 1 


Ired. Rep. 566. 


Dantet, J. The bill was filed by Michal Hearne and 
Theodore Hearne, plaintiffs, against Kevan and Hamilton, de- 
fendants, and the sole prayer of the bill is to enjoin the de- 
fendants from proceeding to sell under an execution, which 
they have caused to be levied upon the undivided share of 
Danford Richards in certain negroes. Upon the bill and 
answer the facts appear to be as follows: Edward Hall on 
the 3d day of January, 1821, made his will. After providing 
for his wife, he devises and bequeaths to Lawrence H. 
Hearne lands, negroes and other personal property. The 
testator then says, “ All the remainder of my negroes, after 
the death of my wife, I will and desire, may be equally di- 
vided between my grand-children, the children of Michael 
and Martha Hearne, to them and their heirs forever.” The 
testator’s wife died, and he then on the 28th day of January, 
1821, added a codicil to his will, by which he devised and 
bequeathed that all the property, which he had given in the 
original will to Lawrence H. fHearne, “should be vested in 
Michael Hearne, with all the profits and interest thereof, un- 
til,his son, the said Lawrence, shall attain lawful age. And 
I furthermore desire that the negroes which I have left to the 
other children of the said Michael Hearne shall be governed 
by the same circumstances.” ‘The will was admitted to pro- 
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Decemberbate at November Session, 1823, of Edgcomb County Court. 


Hearne 


Kevan. 


Michael Hearne then qualified as executor and took into his 
possession all the slaves and other personal estate. Michael 
Hearne at the death of the testator had five children, besides 
Lawrence, viz. Marv, Martha, Theodore, Joseph and Michael. 
Mary, in the year 1833, married Danford Richards, when 
she was upwards of fifteen years of age, and died a short 
time thereafter. Michael Hearne had kept the slaves in his 
possession, using them as his own, from 1823 to 1839. At 
February Court, 1839, two of the four surviving younger 
children, viz. Martha and Theodore filed their petition a- 
gainst the other two, stating in it that they were then of full 
age, and that they were all four tenants in common of the 
slaves bequeathed to them by their grand-father, and prayed 
a division. At the foot of this petition is the following entry: 
“ We accept service of the foregoing petition and submit to 
any decree the Court may make in the premises. Michael 
Hearne, Guardian to Joseph E. Hearn and Michael Hearne, 
his minor children.” ‘The two plaintiffs in the petition had 
a decree, and eight of the sixteen slaves were allotted to 
them. Martha, on her marriage, conveyed her lot of these 
slaves to her brother ‘Theodore as trustee in her marriage 
settlement. Richards, the husband of Mary, was not a party 
to the proceedings in the abovementioned petition. Kevan 
and Hamilton, at August Sessions of Edgecomb County 
Court 1839, obtained a judgment against Danford Richards, 
for $2,974 20, and issued execution, and it was levied on the 
one undivided fifth part of the said sixteen slaves, as belonging 
to Danford Richards. The plaintiffs, in their bill allege, First, 
that the executor of Edward Hall never assented to the lega- 
cy; Secondly, that as Mary, the wife of Richards, died before 
she arrived at full age, the legacy had never vested in Rich- 
ards, so that his creditors could take it in execution after the 
death of the wife; and, Thirdly, that a sale under the execu- 
tion may cloud their title and involve them in expensive lit- 
igation. An injunction was granted. On the coming in of 
the aniwer, disclosing the facts as stated above, a motion was 
made to dissolve the injunction, which motion was overruled 
by the Court and the defendants appealed. 
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First, it appears that Edward Hall, by his will, gave the December 
one undivided fifth part of the slaves in question to Michael _ _ 
Hearne, until his daughter, Mary, should arrive to the age of Hearne 
twenty-one years, then to the said Mary. The plaintiff, , ° 
Michael Hearne, insists that he holds these negroes as exe. 
cutor; and we are disposed to believe that he never made 
an express assent to the legacy. But the law does not re- 
quire an express assent ; it may be implied from particular 
acts. And if an assent be to the particular tenant of a chat- 
tel it will enure to the benefit of the remainder-man, for the 
particular estate and the remainder constitute but one estate. 
Williams on Ex. 847. Theexecutor’s assent to his own le- 
gacy may, as well as his assent to that of another legatee, 
be either express or implied. It may be implied from his 
conduct; as if an executor, in the manner of administering 
the property, does any act which shows he has assented to 
the legacy, that shall be taken as evidence of his assent ; 
but if his acts are referable to his character as executor, they 
are not evidence of his assent to the legacy. Williams on 
Ex. 850. Doe v Sturges, 7 Taunton 223. The testator 
says in his will: “I am but little in debt.” The bill does 
not pretend that there were debts outstanding. The answer 
says there were no debts to pay. The same person, execu- 
tor and particular legatee, had possession of the slaves for 
eleven years before the death of Mary, using them as his own. 

He makes no return to Court of any inventory, account of 
sales, or account current of the estate. And again, he, in 
1839, admits, by his acts in the petition, that the other four 
children had the legal estate in their legatory interest in the 
slaves. When did he assent to their legacies? There is 
no evidence as to the particular time when he did it. We 
must say that his acts are evidence, that he assented to hold 
the slaves in his own right as legatee, and that too before the 
death of Mrs. Richards. The remainder to her, therefore, 
was a legal, vested remainder in one fifth of all the said 
slaves, Richards had a right to assign that interest, as by 
possibility it might have fallen into actual possession during 
the coverture. 1 Roper on Husband and Wife, 249. 2 Ro- 
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v Leak, 2 Dev. & Bat. 133, we decided that a vested re- 


Hearne mainder in slaves might be sold, during the life of the tenant 


v 
Kevan. 


for life, under a fi. fa. against the person entitled to such re. 
mainder in right of his wife. But it is said, that in that case 
the levy was during the coverture ; and that, if the wife dies 
before execution issues, the property in remainder would be- 
long to the administrator of the wife, and not to the husband 
by virtue of the marriage, and that the Sheriff, then, could 
not sell it under an execution against him. In the case of 
McAlister v Gilmore, 1 Ire. Eq. Rep. 22, cited to support 
this position, the point was not raised or decided. It is fur- 
ther argued, that, if the wife had survived her husband, the 
remainder would have belonged to her, as a chose in action, 
and not to the executor of the husband ; and, therefore, it is 
said, if the husband survives, and the particular tenant of the 
legacy, at the expiration of his estate, refuses to surrender it, 
the husband can get it only as the administrator of his wife. 
We have just seen that when an executor assents to the le- 
gacy to the particular tenant, the assent enures to the re- 
mainder-man, so as to change both estates from equitable in- 
to legal estates, and that the particular estate and the remain- 
der then constituted in law but oneestate. Was not the pos- 
session, then, of the particular tenant, after the assent, the 
possession also of her in remainder? How can it be pre- 
tended that his possession is adverse to her, so as to make her 
interest a chose in action, before an actual reduction of the 
remainder into possession? If the wife were now alive, the 
creditors of Richards might levy and sell this remainder in 
the slaves. Shall the death of the wife change the rights of 
the creditors on this identical fund? We think not; and we 
are of the opinion that the defendants had a right to levy 
their execution on the undivided fifth of the whole of the 
slaves, or any number of them, which came to the five young- 
er children of Michael Hearne, from their grand-father, Ed. 
ward Hall. 

As to the allegation that a sale may cloud their title and 
involve them in expensive litigation, several answers present 
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themselves. In the first place, the bill is not framed with a December 


view to the adjustment of the respective rights of the tenants 
in common, and is a creditor to wait until they choose to as- 
certain and settle them? In the next place, no facts are 
shown or alleged, why a division may not be made as fairly 
and as cheaply after an assignment, by execution sale, of 
Richards’ share as before. The purchaser at that sale will 
succeed to his rights precisely, and to none other. 

We think that the injunction should be dissolved with 
costs. 


Per Curiam. Ordered that this opinion be certi- 
fied to the Court below, &c. 


1841, 


Hearne 
v 
Kevan. 
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REUBEN DEAVER AND OTHERS, 
ws. 


WILLIAM PARKER AND JOHN PARKER. 


December A purchaser of the Cherokee lands, under the Acts of Assembly of 1819, 





1841. 





1820, and 1821, does not acquire, before the full payment of the pur- 
chase-money, such a title, either legal or equitable, as can be sold by 
execution. 

Where one purchased at a sale under two executions the equitable inte- 
rest of A in a tract of land, for one entire price and at one bid, and one 
of the executions was at the instance of a mortgagee for his mortgage 
debt, and another execution for a debt not included in the mortgage, 
held, that the purchaser could not, in Equity, claim to have the legal 
title conveyed to him, although he offered to pay the price bid, because 
the sale by execution for the mortgage debt by the mortgagee was 
void. 

Where a purchaser of a tract of land has not for nine years paid any part 
of the purchase-money, which by the terms of the contract was to have 
been paid immediately, nor has made any effort nor taken any step to 
perform his part of the engagement, he will not be entitled, in Equity, 
to a specific performance of the contract by the other party. 

The case of Camp v Cox, 1 Dev. & Bat. 52, cited and approved. 


This was a case transmitted by consent to the Supreme 
Court from the Court of Equity of Haywood County, at Fall 
Term, 1841, where, after the bill and answers had been filed, 
and depositions taken, and exhibits also filed, the case had 
been set for hearing. 

The pleadings and proofs are stated in the opinion deli- 
vered in this Court. 


Francis for the plaintiffs. 
J. G. Bynum, for the defendants, contended, Ist, That 


the plaintiffs were not entitled to a decree, because proper 
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: - D ber 
parties were not before the Court. ~ Allen should be a party. el. . 


McKinnie v Rutherford, 1 Dev. & Bat..Eq.14. State ____ 
Bank v Knox, 1 Dev. & Bat. Eq. 50. Dozier v Dozier, Deaver 
1 Dev. & Bat. Eq. 96. Allen was! guarantor that Parker p, \... 
should make title and should therefore be a party. Oliver 
v Diz, 1 Dev. & Bat. Eq. 158. 

2dly. The defendant, William Parker’s interest was not 
liable to execution. His interest does not come within the 
act of 1812, Rev. St. c. 45, s. 4, 5, because;he had not paid the 
purchase money. Ward v Ledbetter, 1 Dev. & Bat. Eq. 
496. Nor within the act of 1823, 2 Rev. St. p. 191, s. 10,197, 
s. 3, because Allen’s transfer was by parol. 

3d. The plaintiffs are not entitled to a’{decree, because 
they did not pay the purchase money nor tender it in nine 
years, although they knew the defendants claimed the land 
as theirown. Newland on Cont. 242, 249. Lloyd v Col- 
let, Bro. c. c. 469. 4 Vesey, 686, 690. 5 Ves. 359. Falls 
v Carpenter, 1 Dev. & Bat. Eq. 237. Gross laches ina 
complainant is a defence to a bill for specific performance. 
Tate v Conner, 2 Dev. Eq. 224. Strickland v Fowler, 1 
Dev. & Bat. Ey- 629. The complainants should have paid 
the purchase money to the State and procured a grant to © 
issue. Nuitn v Mulholland, 2 Dev. Kq. 381. 

4th. The complainants were bound to pay the whole 
amount of the purchase money, originally given for the 
lands, but they only tender the balance due (one half) for the 
purchase of the Allen tract. Purchasers at execution sale 
are affected by the equities of the defendant in execution, 
with or without notice. Dudley v Cole, 1 Dev. & Bat. Eq. 
429. Freeman v Hill, 1 Dev. & Bat. Eq. 389. Hender- 
son v Stewart, 4 Hawks, 256. 





Gaston, J. By the acts of 1819 c. 997, 1820 c. 1060, 
and 1821,c. 1115, directing the manner of selling the lands 
acquired by the State under recent treates with the Cherokee 
Indians, it was enacted that every purchaser should pay 
down at the time of sale one eighth part of the purchase 
money, and give bond and security for the payment of the 


balance in four equal annual instalments; and that in no 
E 
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December instance a grant should issue to the purchaser until the whole 
of the purchase money should have been paid; and in case 


Deaver 


a 
Parker. 


of failure to pay the whole when due, and if the money could 
not be obtained by a judgment on the bond, that the land 
should revert to the State and be liable to be sold again for 
the use and benefit of the State. By the act of 1823, c. 1189, 
for the relief of such persons as became purchasers of the 
Cherokee Lands sold under the authority of the State, it 
was enacted, that any purchaser or the heirs of any purcha- 
ser of a tract so sold might assign and transfer his right un- 
der the certificate of his purchase granted by the commiss- 
ioners, by deed for good and valuable consideration; and 
such deed being proved or acknowledged and registered and 
filed in the office of the Secretary of State, with a certificate 
from the Treasurer that the purchase money of said tract 
had been paid to the State, it should be lawful for the Secre- 
tary to issue a grant therefor to the assignee, expressing in 
the grant, that it was made to the grantee by virtue of the 
assignment of the original purchaser. On the 18th of Octo- 
ber, 1820, James Allen became the purchaser of a tract of 
100 acres, being section, No. 7,in the 4th Distriet, and, after 
making payment of the eighth of the purchase money, 
executed bonds with security for the payment of the residue 
in four equal annual instalments of $75 each. Allen after- 
wards, but it does not appear at what time or on what 
terms, nor whether he then made any written transfer, sold 
his interest under this purchase, to William Parker, one of 
the defendants. On the 23rd of September, 1823, William 
Parker, purchased at the sale by the commissioners a tract 
of 65} acres, being the section No. 1, in the same district. 
It does not appear what was the price at which he bought, 
but after the payment of the one eighth of the purchase 
money, he gave his bonds with sureties to secure the pay- 
ment of the residue. The two first of Allen’s bonds were 
paid, but the two last remaining unpaid, and the land being 
liable therefor, Parker, who claimed to be entitled to the 
benefit of Allen’s purchase, at the December Term, 1828, of 
Haywood County Court, confessed a judgment to the State 
for the amount due upon those two last bonds $172 74 cents, 
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with interest on $150 from the Ist of January, 1829.— December 
Whether any of the bonds which Parker had executed to ‘*4!* 
secure the payment of the purchase money of the tract No. Deaver 
1, were then paid or not, does not appear; but they were not Parker 
all paid until long afterwards. Upon the judgment above- : 
mentioned a ji. fa. issued, tested of September Term, 1829, 

which was levied upon both these tracts, as being the land 
whereon Parker resided, and Parker’s interest therein; ard 

this levy was returned to Court. From this same term of 

the Court, there issued also a fi. fa. against Parker for a 

fine of twenty dollars, imposed upon him because of a con- 

viction for some offence and for the costs of prosecution, on 

which the sheriff returned that he had received $20 in part 

and had levied on the same tracts for the residue. From 
December Term, 1829, a venditioni exponas issued to sell 

the lands returned as levied upon under the first mentioned 

fi. fa., and an alias fi. fa. to make the residue unpaid of 

the fine and costs in the case of the conviction. On the 

of March, 1830, under these executions, the sheriff exposed 

to sale the said Parker’s interest in both the tracts, and it 

was bid off by the plaintiffs at the sum of $31, “ over and 

above what was due the State thereon,” and the sheriff exe- 

cuted a deed to the plaintiffs for both of them. ‘The plain- 

tiffs have not paid off the judgment nor any part of it, nor paid 

any part of the debt to the State due for section No. 1; nor does 

it appear that they paid the sum of thirty one dollars so bid. 

The Legislature trom time to time had been passing acts grant- 

ing indulgence in the collection of bonds given for the pur- 
chaseof Cherokee lands; but these acts not applying to judg- 

ments, William Parker, at the session of the General Assem- 

bly, which was held in December, 1832, applied for indul- 

gence in respect to the judgment against him, and a resolu- 

tion was passed by the General Assembly, authorising and 
directing the Public Treasurer to permit William Parker to 
execute bonds with sureties in discharge thereof. - Bonds 

were given by him accordingly, and, these being finally 

paid off, on the 28th of August, 1839, a grant issued to’ 

James Allen, for the tract No. 7, and he, by the directions ot 
William Parker, in August, 1841, conveyed this tract to 
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December John Parker, son of William, and the other defendant in 


Deaver 


Vv 
Parker. 


this action. 

By some bargain or agreement between William and 
John, the latter paid off what was due the State, because of 
William’s purchase of the other tract, section, No. 1, pro- 
cured a grant from the State therefor in the name of Wil- 
liam, on the 5th of January, 1837, and in the following 
month obtained a deed from William Parker, transferring 
the title to him. 

This bill was filed early in the year 1839. It charges 
that the executions, under which the plaintiff bought, were 
Jevied upon William Parker's interest in the two tracts by 
his direction, that they were sold in his presence and with 
his assent; and insists either that the sheriff’s deed made un- 
der such sale conveyed to the plaintiffs all the said Parker’s 
interest therein; or that the plaintiffs became entitled thereto 
by virtue of the purchase so made as being in substance a 
purchase from the defendant William, through the interven- 
tion of his agent the sheriff. It alleges that the resolution 
of the General Assembly of 1832 was procured by the said 
Willam through fraud, for by virtue of the sale as aforesaid 
the judgment had in fact been satisfied, and either the plain- 
tiffs or the sheriff were responsible to the State for the 
amount thereof; it states that the plaintiffs, immediately after 
the resolution aforesaid, appeared before the commissioner 
appointed by the Treasurer to take William Parker’s bond, 
and offered to give their bond with sureties for the amount 
of the judgment and interest, or to pay up the same, which 
offers were declined by the said commissioner; avers that 
they bought both the tracts for the sum of $31, over and 
above the amount of the judgment against William Parker, 
and, proffering to pay the same into Court to be disposed of 
as it shall direct, prays that the defendants may be compell- 
ed to make unto the plaintiffs a proper legal title for the two 
tracts, surrender the possession, and account for the rents 
and profits thereof. The defendants insist by their answers, 
that the purchase was made upon the terms of paying off 
the demands of the State against both tracts and $31 be- 
sides; that not one cent was ever paid in any way for or on 
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account of the said purchase; and that William Parker was December 
compelled in consequence of this default of the plaintiffs to ‘ 
make the best terms he could with the State, in order to sat- Deaver 
isfy the outstanding judgment and the bonds which the e v 
; : , : arker. 

State had against him, and having paid them off, through 
the aid of his son John, had a right to convey and cause to 
be conveyed the said lands unto his said son. 

We see no grounds on which the plaintiffs are entitled to 
any relief, The interest which William Parker had in these 
tracts was not liable to be seized under execution, and of 
consequence did not pass by the sale and conveyance of the 
sheriff, acting in his official capacity. The legal title re. 
mained still in the State—the lands were yet the lands of the 
State—and the interest of Parker therein was not, within 
the sense of the Stat. of 5th Geo. 2d, or our Act of 1777, ch. 
115, his “lands, hereditaments or other real estate.” Nor was 
it embraced within the operation of the Act of 1812, ch. 
830, “concerning equitable interests in real and personal 
estate.” The first section of that act, as has been repeatedly 
decided, comprehends those cases only where the whole ben- 
eficial estate is in the debtor, and nothing remains in the 
trustee but a naked legal estate. Nor is it comprehended 
within the enactments of the second section of that Act. 
Were we to admit that this and the preceding section em- 
braced cases where the State was the morgagee or trustee— 
and also that the interest of William Parker in these tracts 
was in the nature of an equity of redemption, and theretore 
fell within the spirit of the provisions of the second section, 
(questions on which we forbear to express an opinion,) yet 
it could not be sold under an execution at the instance of 
the morgagee, for the mortgage debt. Camp v Core, 1 Dev. 
& Bat.52. The Acts directing the manner of making pur- 
chases of these lands, shew that they were not to be sold for 
a failure to make payment of the purchase money. The 
words are, “if the money cannot be obtained by a judg- 
ment on the bond, the land shall revert to the State.” Clear- 
ly, therefore, the sale of the Allen tract, regarded as a judi 
cial sale, was inoperative. 
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Whether a mortgagee can sell the equity of redemption in 


_the morgaged tract for any other debt, was not decided in 


Deaver Camp v Core, nor in any subsequent case. Noris it now 


Vv 
Parker. 


necessary to determine the question: For the plaintiffs claim 
as for a single purchase at an entire price, and ask for a con- 
veyance of both the tracts of land, on the ground of having 
bought at execution sale the interest of Wm. Parker in both, 

as constituting together the land on which he resided. A 
sale under the 2d section of the Act of 1812, does not, as in 
the case of a sale under the Ist section, disturb the legal es- 
tate. The purchaser becomes but an assignee of the equity 
so bought; his rights are purely equitable; and his relief 
must be in equity only. And when he comes into equity 
for relief, he must establish the case, upon which he asks 
for relief. The plaintiffs offer to pay the price bid for the 
interest of Parker in all the land, upon having a title made 
for all the land. 

The claim of the plaintiffs to be regarded as purchasers 
from William Parker, through the agency of the sheriff, is 
founded on the fact which the evidence establishes, that he 
directed the sheriff to levy on the lands rather than on his 
personal goods. It is in the nature of a claim for the speci- 
fic execution of a contract. 

They bought, are ready to pay, and pray that the 
bargain may be decreed to be carried into full effect. To 
relief upon this ground there are several decisive objections. 
In the first place, all the evidence tending to shew a contract, 
shews (if any such there were) a different contract from that 
alleged. The deposition of the sheriff, and his return on 
the venditioni relied upon by the plaintiffs, concur with the 
statement in the answers to establish that the plaintiffs en- 
gaged to pay $31 besides satisfying what was due the State 
upon both the tracts. 

In the next plece, it would be monstrous to aid the plain- 
tiffs in compelling Parker to execute the alleged contract on 
his part, when they have been faithless as respects the per- 
formance of their part of the contract. An essential, the 
most essential, part of their engagement was to pay off the 
demands of the State then pressing upon William Parker, to 
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meet which demands he assented to the sale of his interest December 
in these tracts. Up tothismoment the plaintiffs have utter- 
ly failed to perform this engagement. 'They have not, in Deaver 
fact, paid any part of these demands. It is not shewn that eatin 
during the period of nine years, which elapsed from the time 
of their alleged purchase, they made any effort or took any 
step on their part to fulfil this engagement. The bill alleges, 
indeed, that, after the resolution of the General Assembly 
of 1832, in favor of Parker, was passed, they offered to the 
Commissioners specially appointed by the Treasurer to take 
his bond to pay or secure the payment of the amount of the 
judgment. But this allegation is not admitted by the de- 
fendants nor established by proof, and, if it were true, the 
fact shews that they then knew Parker had lost all expecta- 
tion of their discharging the judgment, and that they permit- 
ted him to go on, in the belief that no relief could be had 
through them, to make other arrangements for the satistaction 
of this judgment. No offer to Parker—or to any one autho- 
rized to receive the money, was made to pay this part of the 
price until the bill was filed. No offer has ever been made 
to pay another part of the price, the debt due the State be- 
cause of the purchase money of the section No. 1; and it is 
not shewn that the plaintiffs have paid the sum of $31, which 
was bic, exclusive of the sums due the State. Such laches 
on the part of the plaintiffs (to use the mildest term which 
can characterize their conduct) deprives them of all plausi- 
ble claim upon the interference of a Court of Equity on their 
behalf. 
The Bill must be dismissed with costs. 


Per CurIAn, Decreed accordingly. 
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JAMES QUINN vs. JAMES W. PATTON AND OTHERS. 


D oe A Sheriff who has seized property under an execution, which is claimed 
: by other persons besides the defendant in the execution, cannot sustain 
a bill of interpleader against such persons, and the plaintiff in the ex- 
ecution requiring them to inte:plead, so that their :espective rights 
may be ascertained. 

When the same solicitor, who files the plaintiffs bill, files also the an- 
swers of some of the defendants, costs will not be allowed to these 
defendants, though the bill be dismissed with costs as to the others. 

The case of Quinn v Green, 1. Ired. Eq. 229, cited and approved, 


This was a case removed to the Supreme Court by con- 
sent of parties at Lincoln Court of Equity, Fall Term 1841, 
the cause having been previously set for hearing upon the 
bill, answers, depositions and exhibits at that Court. The 
pleadings and facts are set forth in the opinion delivered in 


this Court. 


No counsel appeared for the plaintiff. 
Waddell and Iredell for the defendants cited the case of 


Quinn v Green, 1. Ired. Eq. 229. 


Rurrin, C. J. This is a bill of interpleader filed Octo- 
ber 20th, 1839, against five persons; and, on the pleadings, 
the case is this: The defendant, Patton, took a judgment 
for $2871 against one True, by confession in Buncombe 
County Court, which sat on the Ist Monday of July, 1839, 
and on the 24th of August following, he delivered a fieri 
facias, issued thereon, to the plaintiff, then the Sheriff of 
Lincoln, who proceeded to seize under it seven horses and 
other articles as the property of True, but then in the pos- 
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session of the defendant Clarke; which articles the Sheriff December 
sold, and by the sale raised the sum of $677 863. Before 

the execution came to the hands of the Sheriff, True had Quinn 
absconded from Lincoln, and divers of his creditors, respect- al 
ively took out original attachments, dated after the Ist Mon- 

day of July, and returnable before a Justice of the Peace, 

and put them into the hands of Clarke, who is another of the 
defendants to this suit, and was then a Constable in Lincoln, 

and levied them on the horses and other articles, which the 
Sheriff subsequently took out of his possession under Pat- 

ton’s executjon. Three othercreditors of ‘l'rue, namely, the 
defendants Slade, Cody, and Unger, also sued out original 
attachments against his estate on different days in August, 
returnable to the County. Court of Lincoln; and the bill 

states, that, after the plaintiff had made his sale, he was in- 

formed that these last attachments had been served by one 

of his deputies on the same property, then in the hands of 
Clarke, and subject to the attachments that had been served 

by Clarke. 

The bill then states that the plaintiff holds the said sum 
of $677,863, ready to be paid to whomsoever he ought, but 
that he is likely to be injured in respect thereof, inasmuch 
as Patton claims the whole thereof under his execution, and 
the other defendants respectively claim parts thereof under 
their several attachments, and all threaten to prosecute actions 
against the plaintiff accordingly, and he is unable to deter- 
mine to which of those parties he ought in law to, account, 
for the following reasons: The said attaching creditors in- 
sist, that the property was not subject to Patton’s execution, 
because, first, the judgment was confessed by 'True upon the 
express condition, that no execution should be issued before 
the following October term, and it was so entered of record 
at the time of entering the judgment; and, secondly, that the 
execution was void in itself, for the resson that it was tested 
in vacation—on the third, instead of the first Monday of 
July: whereas, on the other hand, Patton insists, that the 
teste of his execution was incorrect by the mere misprision 
of the Clerk, and hath been amended, and made right by the 
order of the Court of Buncombe; and he® also denies that 

F 
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December there was any such stay of execution or an agreement there- 
_for as is alleged by the other defendants; and as to that 
Quinn point, the said Patton avers the facts to be, that after True 


1841, 


had confessed judgment he stated that the immediate service 
of execution would greatly injure him, and requested Patton 
not to take out one in less than three weeks, within which 
period he said he could and would pay $1000, in part of 
the debt; ard to’induce him to do so Patton agreed that he 
would not take out execution before three weeks, and that 
if ‘True should make the payment as promised by him, he 
would not take it out before thenext term; but that this was an 
arrangement subsequent to the judgment, and altogether 
voluntary on the part of Patton: That the Clerk of the 
Court was in the habit of issuing executions on all judg- 
ments whether called for by the plaintiff or not; and that 
merely to prevent this being done in that case, Patton’s at- 
torney told that officer not to issue an execution before Oc- 
tober term, unless ordered; and the Clerk, as a memoran- 
dum for himself in aid of his recollection, and for that pur- 
pose only, made an entry on his docket, “Execution not to 
issue before October:” But that when True failed to make 
the payment, and Patton, after the expiration of three weeks, 
applied for an execution, the Clerk, well remembering the 
directions given to him, did not hesitate to issue it, and, 
thereupon, of his own accord altered his memorandum and 
made it conformable to what had been told him, by adding 
the words “unless ordered.” 

The defendants have severally answered and presented 
the respective allegations and claims imputed to them in the 
bill; and the defendant Patton further insists that the plain- 
tiff, having acted on his execution, cannot require him to in- 
terplead with the other parties. 

The counsel for the defendant Patton has again presented 
the point made in his answer, by moving to dismiss the bill, 
upon the ground that the case is not a proper one for a bill 
of interpleader; and the opinion of the Court is, that the bill 
must be dismissed. It would have been more correct, had 
that defendant demurred, instead of answering. But that 
goes only to the costs; and as the plaintff has, in this case, 


v 
Patton. 
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been subjected to none by the party’s answering, that he December 
would not have been liable to upon demurrer, no harm has sas 
been done. As to the principa! point, the case falls directly Quinn 
within the decision made a year ago in the suit of the pres- Sadie 
ent plaintiff against Green and others, 1 Jred. Eq. Rep. 229. 
The difficulties of the plaintiff arise merely ow his official 
duty as sheriff and on the legal priorities between the seve- 
ral defendants. Questions of that kind are more conveni- 
ently raised and decided at law, than in thisCourt. If every 
adverse pretension to prefereuce in the application of an in- 
solvent’s property among his creditors, claiming by execu- 
tions or attachments, would authorise the sheriff to call upon 
the creditors to interplead, a judgment would seldom be satis- 
ed but at the end ofa snit in equity. It wonld change the 
whole jurisdiction, and the Courts of law would in but few 
cases be able to compel the sheriff to do his duty upon the 
process issued to him. 

The bill must therefore be dismissed with costs as to Pat- 
ton. Costs would likewise be given to the other defendants, 
but for the fact that they are represented by the same solicitor 
who drew the bill; from which it is inferred, that those par- 
ties and the plaintiff were at a good understanding, and did 
not deem the controversy between them very serious. 


Per Curiam. Decree acc-edingly, 





EQUITY CASES IN THE 


KENNETH McCASKILL 
vs. 


ARCHIBALD McBRYDE AND ATLAS JONES. 


December Where there was a bill for an account against two, and a judgment pro con- 


184l. 


fesso as to one, and in the course of the proceedings an order was en- 
tered that an account should be taken as to the Jatter “‘without preju- 
dice,” and an account was accordingly taken, and exceptions filed 
thereto, Held that this order was contrary to the course of the Court, 
and not an adjudication of the Court, but entered by consent of the 
parties to speed the cause without doing injustice; and where it seem- 
ed that justice could not be done, unless the account was taken as to 
all the parties, the account taken under this order was set aside in toto 
and a new reference made as to all the matters of account prayed for 
in the bill. 
The case of McLin v McNamara, 1 Dev. & Bat, Eq. 408, cited and ap- 
proved. 


This was a case removed to the Supreme Court, from 
the Court of Equity of Moore County, at Fall Term, 1841, 
on affidavit of one of the parties. The proceedings and 
facts, upon which the opinion of the Supreme Court is foun- 
ded, are set forth in the opinion of the Court. 


Badger for the plaintiff. 
Winston and Mendenhall for the defendants. 


Gaston, J. This bill was filed by the plaintiff, who had 
formerly resided in this State, and afterwards removed to 
Scotland, against McBryde and Jones to have an account of 
the agency of William Martin, deceased, their testator, who 
upon the plaintiff’s removal had been constituted a general 
attorney for the collection of his debts and transaction of his 
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business in this State, and also an account of their own a- December 
gency as the plaintiff’s attorneys in fact since the death of" _ 
the testator. Jones, not residing within the State, was not M’Caskill 
served with a subpoena, but was made a party defendant by M’Bry " 
publication, and the bill as to him has been taken pro con- 
fesso. McSryde answered the bill, and the cause is now 
brought on to be heard. It is not questioned but that suffi- 
cient matter is stated in the bill to render this a fit case for 
an account. McBryde’s answer contains no matter to bar 
an account, and Jones does not resist it. The account, there- 
fore, must be taken as prayed. 
In the course of the proceedings below, an order was en- 
tered, declared to be “ without prejudice,” for the taking of 
an account against Jones only. Such an account has been 
taken and several exceptions made thereunto on the part. of 
Jones. Itis prayed on the part of the. plaintiff to hear the 
cause against this defendant upon these exceptions. The 
order, under which this account was taken, is contrary to 
the course of the Court, and not regarded as an adjudication 
of the Court, but is viewed as a mere consent rule of the parties 
for speeding the cause, if it may be thus speeded without 
doing injustice. See MeLin v McNamara, 1 Dev. & Bat. 
Eq. 408. In this case, we are satisfied that justice cannot 
be done, except by taking the accounts in the regular way 
according to the course of the Court, so that all the, parties _ 
may be actors therein and it may be conclusively ascertain - 
ed what is the true state of the accounts between the parties 
respectively. 
The Court, therefore, sets aside in toto the account report- 
ed, and directs. a reference for, taking.all the matters of ac- 
count prayed for in the bill. 


Per Curiam, Ordered accodingly, 





EQUITY CASES IN THE 


HENRY HOPPISS 
te. 
WILLIAN ESKRIDGE, ADMINISTRATOR, &. AND OTHERS. 


December The Statute of distributions does not apply to the estates of femes coverts, 
1841 dying intestate. The husband is entitled to admiaister for his own 
benefit; and if any other person shall administer, such administrator 
is considered in eqnity, with respect to the residue after paying the 

debts, as a trustee for the surviving husband or his representatives. 

In Equity choses in ac/ion are assignable fora valuable consideration 
and bona fide, sach assignment being in the nature of an agreement, by 
which the assignor is bound to give to the assignee the benefit of that 
which he has assigned. 

But in equity as well as at law, a grant of land (except a release) is void 
as an act of maintenance, if, at the time, the land is in the actual pos. 
session of another person, claiming under a title adverse to that of the 


grantor. 


This was a bill filed at the Fall Term, 1839, of Caswell 
Court of Equity, to which the defendant Eskridge answer- 
ed at Spring Term, 184\), and, at the same Term, judgment 
pro confesso was entered against the other defendant Lips- 
combe. At Fall Term, 1841, depositions having been taken, 
the cause was set for hearing and transmitted by consent to 
the Supreme Court. A statement of the pleadings and ma- 
terial facts will be found in the opinion delivered in this 
Court. 


Morehead for the plaintiff. 
W. A. Graham for the defendant. 


Danret, J. The bill states that Richard Eskridge, by 
his will bequeathed several slaves to his wife for life, remain- 
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der to his daughter Martha; that Martha married Thomas sneer be 
Lipscombe, and died, in the lifetime of her mother, the ten-_ 
ant for life; that subsequently the tenant for life died; that Hoppise 
William Eskridge administered on the estate of Martha Esk oe. 
Lipscombe, and sold the slaves; that Lipscombe, the husband, 
assigned by deed to the plaintiff all his equitable interest in 
the estate of his late wife in the hands of her administrator 
for the sum of $1000. The bill is filed by the assignee 
against the assignor and the administrator of his late wife 
Martha, for an account. The bill is taken pro confesso as to 
the defendant Lipscombe. The administrator answers and 
insists, First, that theestate in his hands belongs to the broth- 
ers and sisters of the intestate, as her next of kin; Secondly, 
that the assignment was not bona fide, and for a valuable con- 
sideration, but was affected with champerty; Thirdly, that a 
portion of the money, for which the slaves were sold, is cov- 
ered by a decree for alimony, obtained by the present wife of 
Lipscombe, against her husband, and to which himself as 
administrator and Hoppiss, the present plaintiff, were parties. 

First, the principle is well settled, that the stitute of dis- 
tributions does not apply to the estates of femes coverts, that 
shall die intestate; but that the husbands may administer 
and recover and enjoy the same, as tley might have done be- 
fore the making of the statute. If any other person admin- 
isters, such administrator will be considered in equity, with 
respect to the residue, after paying the debts, as a trustee for 
the husband or his representatives. For, the husband sur- 
viving the wife, her whole estate vests in him at the time of 
her death, and no person can possibly be entitled to the rights 
of the wife but himself, so that her who‘e personal property 
belongs to him. 3 Atk. 527. Williamson Ex’ors. 910. 

Secondly, a person, out of possession, cannot at law con- 
vey any thing to a stranger; he can only give a release to 
one in possession. Underwood v Lord Courstown, 2 Scho. 
& Lefr. 65. But, in equity, choses in action are assignable 
for a valuable consideration and bona fide— Townsend v 
Windham, 2 Ves. 6; Whitfield v Faucett, 1 Ves. 332, 391 
—and especially equitable choses in action, as in this case; 
and such assignment is supported in equity on the ground 
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December that it is an agreement, by which the assignor is bound to 


Hoppiss 
v 
Eskridge 


give to the assignee the benefit of that, which he has assign- 
ed. It is by agreement, in most cases of choses in action, 
that the assignee takes. ‘The covenant of the assignor is, in 
‘this Court, a disposition of the thing assigned that could be 
enforced against him. Upon principle, therefore, the right 
ot the assignee of a chose in action is derived from his right 
to call upon the assignor for a specific performance of the 
agreement between them. He is entitled to whatever inter- 
est the assignor himself possesses, or is capable of procuring. 
6 Ves. 394. 2 Roper on Hus. & Wife 510. While we make 
these remarks, it may be proper to state, that the rule does 
not extend to lands. For every grant of land, except as a 
release, is void as an act of maintenance, if at the time the 
lands are in the actual possession of another person, claim- 
ing under a fitle adverse to that of the grantor. Such as- 
signments were offences in England, both by the common 
law and under the statutes, 4 Kent’s Com. (3d edit.) 446 to 
450. And all agteements, tainted with maintenance or 
champerty, are void in equity as well as at law. Wallis v 
Duke of Portland,3 Ves. 494. Powell v Knowler, 2 Atk. 
224. Stephens v Bagwell, 15 Ves. 139. Wood v Downs, 
18 Ves. 120. Harrington v Long, 2 Mylne & Keen, 590. 
Champerty consists in the unlawful maintenance of a suit, 
in consideration of a bargain for part of the thing, or some 
profit out of it. But in this case, the deed of assignment to 
the plaintiff appears on its face to be absolute, and for the 
consideration of $1000; the proof is that the plaintiff gave 
that sum, and there is no evidence of champerty offered by 
the defendants. The assignor is made a defendant, and he 
suffers the bill to be taken pro confesso; which, we think, is 
in this case an admission that the assignment was made as 
stated in the bill, or, at least, precludes the other defendant 
from raising the objection. The defendant acknowledges a 
balance in his hands, belonging to the estate of his intestate, 
of $1480 10. Underall the evidence in the case, we are of 
the opinion that the plaintiff is entitled to a decree for that 
sum, and also to a decree for an account, if he wishes it. 
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As to the sum claimed to be deducted to satisfy the de- December 
cree for alimony to the present wife of the defendant Lips- — 
combe, there is no evidence of it filed with the papers in the Hoppiee 


case. If an account is to be taken, it will be time enough to Esk if 
offer it before the master. ai 


Per Curtram, Decree for the plaintiff. 





EQUITY CASES IN THE 


JOHN C. ATKINS, EXECUTOR OF HENRY DELAMOTHE 
vs. 
FRANCIS J. KRON AND OTHERS. 


December ‘here a testator by his will gives to each of his heirs and distributees 
1841. a certain portion of his estate, ** and no more,” these words will not 
-———— of themselves exclude the heirs and next of kin from other portions of 
the estate, not effectually given away to some other person, for as to 
such portions they take by law, independent of, and even againet, the 
intent of the testator. Yet such words of exclusion may have an im- 
portant bearing in the construction of other devises in the will, so as 
to prevent any restriction on the terms of another clause, whereby an 

intestacy pro tanto might be produced. 

Where A. by will devised as follows: “ I give the balance or residue of 
my property to my executor in trust for the benefit of my sister Q’s 
grand-children, by the name of F., to be paid to any one of them 
who should apply for the same; subject, however, to the payment of 
the legacies &c. But should no one of my sister Q’s grand-children 
or any one duly authorised legally to receive the above property in 
their behalf, apply within two years from the time of my decease, 
then the above property to revert unto Mary C. Kron’s children and 
be distributed equally among them, subject tothe legacies,” &c. Held 
that the grand-children of Q., being aliens, although they were enti- 
tled to the residue of the personal property, could not receive and hold 
any beneficial interest in the real estate; and that this, therefore, should 
go aver, under the limitation, to Mary C. Kron’s children; and this 
the more especially as the testator had plainly, in a previous part of 
the will, expressed his intent, that no part of this real estate should 
go to his heirs at law. 

Where a testator by his will directed that “aslave named David and 
his wife and their daughter Charity and her four children, should be 
put in possession of a certain piece of land and there live together, 
provided that David and all his family support themselves, without a- 
ny cost to the estate; and in order that he may be able to accomplish 
this task, I desire that he should enjoy the product of that farm, with 
the labor of himself, his wife, his danghter Charity and Charity’s 
children, until the children attain the age of 21, and then that C’s 
children be returned into the common stock, as every one of them at- 
tains the age of 21,” and the testator then gives David and his wife, 
for the support of their family, some provisions, a horse &c. and di- 
rects that they shall remain in possession of that land during their na- 
taral life free from all incumbrances: Held by the Court that the testa- 
tor did not intend the emancipation of any of these slaves. 


TINT) @C "TU TA! FP IRRPARY 


This was a bill filed at the Fall Term, 1840, of Montgo- 
mery Court of Equity, by the plaintiff as executor of Henry 
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Delamothe, praying the advice and direction of the Court —— 
in the cohstruction of the will of his testator. All the per- ome 
sons who claimed under the will, and also the Trustees of Atkins 
the University of North Carolina, were made parties defen- Kron. 
dant, and severally put in their answers, submitting to any 

decree the Court might make in the premises. The case 

having been set for hearing at Spring Term, 1841, on the 

bill, answers, documents and exhibits filed, was, by consent 

of parties, transferred to the Supreme Court. The material 

facts disclosed in the pleadings and proofs are stated in the 

opinion delivered in this Court. 


This case was argued at length by 

Strange for the grand-children of Quenet. 

Winston for Kron’s children. 

Mendenhall for the heirs and distributees of the testator. 

W. H. Haywood, jr. for the Trustees of the University of 
North Carolina. 


Rurrin, C. J. Henry Delamothe, a native of France 
and naturalized citizen of the United Statesand a resident of 
Montgomery county, being seized of a valuable real estate, 
and also entitled to a number of slaves and other considera- 
ble personal property, made his will! bearing date the 10th 
day of September, 1838, and died shortly thereafter. By 
that instrument, he devised to B. Delamothe, then his wife, a 
tract of land during her natural life, and bequeathed to her 
one third of his slaves and other personalty. ‘To two chil- 
dren, who had been born during the coverture, and to sny 
others who might be born, the will gives gives “ fifty cents 
each and no more.” 

To F. A. Delamothe, a brother of the testator residing 
with him, there are given some small specific legacies, the 
sum of $100 and an annuity of $150 per annum during 
his life. 

To Mary C. Kron, a niece of the testator and the wife of 
Francis J. Kron, he gives a legacy of $1000, and also an an. 
nuity of $100 per annum during her life; and to each of 
their children then born or that they might afterwards have, 
is given the sum of $1000, to be paid to them respectively, 


a 
ce 
Pa 
eS 
=! 
<3 
= 
-_ 
Ss 
z= 
‘dba 
bm) 
= 
= 
— 





60 


EQUITY CASES IN THE 


December with interest from the death of the testator, when they shall 


1841. 


attain 21 years. At that time Mr. and Mrs. Kron had two 


Atkins children, who were born in this State, and are still} infants; 


v 
Kron. 


and no other has as as yet been born. 

Then comes the following clause: “I give the balance or 
residue of my property to my executor in trust for the bene- 
fit of my sister Quenet’s grand-chrildren by the name of Fo- 
restier, to be paid to any one of them who should apply for 
the same, subject, however, tothe payment of the legacies 
made in this will, and, moreover, obligatory to them to the 
payment of $100 yearly to their grand-mother Quenet dur- 
ing her life, and after her decease, the same sum of $100 to 
be paid to their own mother yearly, also during her life. 
But should no one of my sister Quenet’s grand-children or 
any one duly authorised legally to receive the above proper- 
ty in their behalf apply within two years from the time of 
my decease, then the above property to revert unto Mary C- 
Kron’s children and be distributed equally among them, sub- 
ject, however, to the legacies herein mentioned.” By a sub- 
sequent clause the testator directs, that, after allotting his 
wife’s share, his executors shal] hire out his slaves, except 
one family, consisting of a man by the name of David and 
his wife and their daughter Charity and her four children; 
and in respect to that family, he directs that they shall be 
put in possession of a certain piece of land, and “there live 
together, provided that David and all his family support 
themselves, without any cost to the estate; and in order that 
he may be able to accomplish this task, [ desire that he 
should enjoy the product of that farm, with the labor of him- 
self, his wife and daughter Charity and Charity’s children, 
until the children attain the age of 21; and then that Char- 
ity’s children be returned into the common stock, as every 
one of them attains the age of 21.” The will then gives 
David and his wife, for the support of their family, some pro- 
visions, a horse, some farming stock and utensils, and di- 
rects that they shall “remain in possession of that land dur- 
ing their natural life, free from all incumbrances.” And the 
present plaintiff is appointed executor. 
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The testators’s sister Quenet and her daughter, Mrs. For-December 


estier, were born and reside in Paris, in the kingdom of _ 
France; and Mrs. Quenet’s grand-children, by the name ot 
Forestier, were six children of Mrs. Forestier, who were al- 
so natives of Paris, and have ever resided there.. Within 
two years after the death of the testator, an agent of Mrs. 
Quenet, Mrs. Forestier and of the six children of the latter, 
duly authorised by letters of attorney to receive the estates 
and interests, to which those parties were respectively enti- 
tled under the will, applied to the executor for the same; 
Mrs. Quenet and Mrs. Forestier obliging themselves respec- 
tively to dispense the executor from retaining any part of the 
estate as afund to secure the annuities to them, and autho- 
rising him to pay the whole to the common agent, and re- 
serving only the right of arranging personally with the le- 
gatees, Mrs. Forestier’s children, to secure their annuities 
upon the funds sent to trem in France. 

This bill is filed by the executor against the testator’s wi- 
dow and her two children, against Kron and wife and their 
two children, and against Mrs. Quenet, Mrs. Forestier, the six 
children of Mrs, Forestier,and the Trustees of the University; 
and it asks a construction of the will, and that the plaintiff may 
administer the estate and account under the direction of the 
Court. The points upon which the assistance of the Court 
is asked, are: First, whether the reversion of the land devised 
to the wife for life vests in the heirs at law undisposed of, or is 
included in the residue given to the plaintiffin trust. Secondly, 
whether the alienage of the testators’s sister, niece and great 
nephews and nieces, resident in France, excludes them or eith- 
er of them from the benefit of the dispositions in their favor in 
the personal and real estate of the testator, or either of them; 
if so, whether the same belongs to the heirs at law, the 
Trustees of the University, or goes over under the limita- 
tion to Mary C. Kron’s children: whether the application to 
the executor on behalf of those French subjects, by attorney, 
is sufficient within the provision of the will, or ought to 
have been made by them or some of them personally; and 
by what mode the pecuniary legacies and annuities are to be 
raised or secured. 


1841. 


Atkins 
v 
Kron. 
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December All the defendants have put in answers, and submit the 

same questions raised in the bill. 
Atkins ‘The Court has no diffieulty in pronouncing that the wi- 
Kx dow and children of the testator have no right to any part 

ron. ° ° 
of the estate, except as particular gifts are made to them re- 
spectively in the will. ‘The paper begins with a ceclaration, 
that the testator means to dispose of the wordly goods, which 
jt has pleased God to bestow on him; and thus shews that 
he did not mean to die intestate as to any thing. He then 
gives to the children born or to be born of his marriage fifty 
cents each and no more; and thereby informs us very plain- 
ly, that he intended to exclude them from taking any other 
part of his estate. It is true that no exclusion of the heir or 
of those entitled to distribution, however positive and expli- 
cit, is effectual per se. For they take by law independent 
of, and even against the intent, whatever the testator does 
not give to some other person; and, therefore, only an effec- 
tual disposition in favor of another can defeat the heirs and 
next of kin. Nevertheless, these expressions and the pur- 
pose of exclusion aid in the attempt to put the proper con- 
struction on other words in the will, by which the testator 
endeavored to make a disposition of his property to another. 
They must prevent any restriction on the terms of another 
clause, whereby an intestacy pro tanto would be produced, 
and oblige the Court to receive even doubtful words in a sense 
which, if possible, will give the property to some one, and 
thus keep it from going to the heir. Here the language is 
not of dubious import, but clear enough; being that techni- 
cally appropriate to the general gift of every thing that may 
not be legally given to any one else in particular. “The ba- 
lance or residue of my property” takes in every thing, person- 
al or real, not otherwise disposed of; especially this will 
must be so understood, when it is thus clear that the testa- 
tor meant, that those, who would by law succeed to his es- 
tate, if not disposed of, should not have any of it. Our opin- 
ion therefore is, that in no event can those persons have any 
portion of this property; for the residuary clause is general 
and covers every thing. 

The material question is, who are entitled under that 
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residuary clause. We have no doubt, in the first place, that December 
the demand or application by the French donees by attorney as 
meets the. requisition of the will. All the testator meant by Atkins 
requiring them or some one of them to apply for payment Kron 
was to save his executor the trouble of seeking out for those : 
persons in France, if in existence; and enable him to settle 
with them in this country. Probably the testator had no 
certain knowledge, which of those relations of his were a- 
live, if any; for he is able to describe his grand-nephews and 
nieces only by the general terms, “my sister Quenet’s grand- 
children.” And from his uncertainty upon that point and 

the intention that his executor should not retain the estate 
indefinitely, for the want of a certain owner, he directs the 
application by his foreign legatees to be made within the 
reasonable period specified. But there is nothing to shew, 
that such application was to be by them in their own per- 
sons. If it appeared that some such thing was in the testa - 
tor’s contemplation as the means of identifying those per- 
sons, there would be more in the argument. But we see 
nothing of the sort; for if those persons had come here, it 
does not appear how they could have established, that they 
were the legatees, more than if they remained in France. 

It follows that the application, necessary to give them the 
benefit of the donations to them, may be made through any 
person appointed by themselves. Indeed, we think the 
words of the will itself expressly admit of the application by 
attorney, and shew that the testator expected it to be made 
inthat manner. After giving the estate to all of Mrs. Q.’s 
grand-children and directing the payment to any one of 
them, who should apply for the same, he afterwards adds, 
“should no one of my sister Q.’s grand-children, or any one 
duly authorised legally to receive the above property in 
their behalf, apply, &c.” then over to Mrs. Kron’s children, 
which shews that the person thus to be “authorized” to re- 
ceive the property was “no one” of his sister’s grand-chil- 
dren, and therefore could have no authority but as the proxy 

of those legatees. So far, then, as the demand is concerned, 

the foreign legatees have entitled themselves. And in re- 
spect of the personalty,. there is no doubt, that, although 
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Vv 
Kron. 
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aliens, they have capacity to take and hold for their own 
benefit; and, therefore, that the executor should pay over the 
same to their attorney, reserving what is proper for the satis- 
faction of the pecuniary legacies charged thereon. 

With the real estate we think it is different. |The opin- 
ion of the Court is that it goes over, under the limitation, to 
Mrs. Kron’s children. If aliens can take land by devise, it 
is certain they cannot hold it, or an interest in it against the 
sovereign or the grantee of the sovereign. Whether a de- 
vise to an alien will vest the estate so as to enable the sov- 
ereign to claim it against the heir at law or not, or, wheth- 
er; if it will, the Trustees of the University can, as grantees 
of the State, claim it as “property escheated,” are questions, 
on which, at present, we do not propose to give an opinion. , 
For admitting the affirmative of both propositions to be true, 
yet we think that the gift to the Krons is of such a cheracter 
as to prevent the devise to the foreign relations taking effect 
for the benefit merely of the State or the Uuniverity, or for 
any other purpose but for the benefit of those relations them- 
selves. The gift over operates, like a conditional limitation, 
to make the first estate cease or to prevent it from arising, if 
it cannot legally be enjoyed by the testator’s favorite rela- 
tions, and vests it immediately in the second class of rela- 
tions, who are next in his affections, and, in that event, are 
subtituted by him for the former. Here, as we have already 
seen, the heirs at law are cut off entirely. Then follows a 
general gift to alien relatives, of whose number, names or 
even existence, the testator seems not to have been certain; 
and of whose capacity to take or enjoy, he seems to have en- 
tertained doubts; for that is probably the meaning of the 
words, “duly authorized,” to do what? “legally to receive’ 
the property. If the will had stopped there, the land would 
have vested in those persons or such one of them as happen- 
ed to be living; and then, of course, have gone according to 
the law regulating the rights of aliens in real estate. But it 
does not thus stop; but goes on to say, that if those aliens, in 
the first place, shall not apply within two years, then cer- 
tain of his domestic relations shall have what was given to 
the former. Now, that of itself, is strong to shew the in- 
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tent, that the application, here spoken of, should be an effec- December 
tual application; one, under which the devisees could get and : 
enjoy theland. For why give to one person, for the want Atkins 
of an application by a prior donee, when, if the application," 
were made, it would have no more real operation on the in- 
terests of the applicant, than if it had been omitted altogeth- 

er? And, in the second place, this view is strengthéned by 

the phraseology already alluded to, “legally to receive,” for 
that indicates the doubt in the testator’s mind of their capa- 
city, and teaches us that his purpose was really this; that his 
relations should have his estafe at all events, and no other 
person under any circumstances, while any of those rela- 
tions existed; and, that among his relations, he gives to one 
class, as preferred before another class; but if, either they 
will not accept the gift within a reasonable period, or cannot 

by law take and hold it, then the second class, who can en- 
joy it, shall take instead of the former. Such seemsto us to be 
very clearly the meaning of this will. It provides by a sec- 
ond limitation for the event of the first limitation not taking 
effect, in fact and law, beneficially, within two years. There- 
fore it must be declared, that the personalty belongs to the 
grand-children of Mrs. Quenet and the realty to the two 
children of Mrs. Kron, subject nevertheless to the charges 

of the pecuniary legacies thereon. 

This brings us to an interesting and intri¢ate question, 
which is, how the pecuniary legacies and annuities shall be 
raised and secured. There could be no difficulty, if the 
whole fund, personal and real, went, in the event, as the 
testator expected it would, that is, to the same persons. But, 
as it turns out, that by the will the furmer goes to one class 
of legatees and the latter belongs to another set of donees, 
the question arises, whether the realty is liable to the pay- 
ment of any proportion of the debts and pecuniary legacies, 
until the personal estate be exhausted. Upon that question 
there was no argument atthe bar. It is one, which we 
think, requires discussion, and therefore the cause is directed 
to stand over for argument on that point. In the mean 
while it seems proper we should say, that the pecuniary leg- 

H 
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December acies to Mrs. Kron, and Francis A. Delamothe and the annu- 
1841 ities to them and others may safely and ought to be paid, 
provided the whole fund be sufficient to pay them all, by 
the executor out of any monies in his hands. The whole 
estate is charged with those sums, and the legatees and an- 
nuitants ought not to be compelled to await the adjustment 
of the contest between the owners of the different funds lia- 

ble for their satisfaction. 

Upon the question respecting the slave David and his 
family, although the testator has expressed himself obscure- 
ly, we are of opinion, that he did not intend their emancipa- 
tion, and that they form, necessarily, a pact of the residue of 
the personal estate disposed of by the will. 


Per Curiam. Declared accordingly. 


CALVIN COX 
vs. 


NOAH SMITHERMAN & al., Administrators &c. 


Where a bill was filed against two as joint administrators upon a matter 
relating to the acts of their intestate, and they filed a joint answer, a 
deposition, taken on a notice given to only one of the defendants and 
in their absence, cannot be read in the cause, unless sach notice had 
been previously authorized by a special order of the Court. 

It seems thatin cases where the plaintiff can entitle himself to a decree 
against one defendant alone, separate from his co-defendant, notice to 
that defendant may be sufficient to authorize the reading of the depo- 
sition as to him. 


This was an appeal from an interlocutory decree of his 
Honor Judge Pearson, made at the Fall Term, 1841, of 
Moore Court of Equity. The matter and grounds of the 
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decree appealed from are stated in the opinion delivered in ~——— 


Cox 
= v 
Winston for the plaintiff. Seskthere 


Mendenhall for the defendant. man, 


Rurrin, C. J. The defendants took joint administra- 
tion of the estate of S. Smitherman, who died intestate; and 
they instituted actions on two bonds, which the plaintiff 
gave to their intestate in his lifetime, and obtained judg- 
ments; and thereupon the plaintiff filed this bill in the 
Court of Equity for Moore County, for an injunction and to 
be relieved against the judgments. The defendants united 
in an answer; and after replication, the plaintiff took a 
commission to take the deposition of a witness resident in 
Moore, and proceeded, in the absence of both of the defen- 
dants, to have it taken, after having given notice to the de- 
fendant Spencer alone, and without any notice to the other 
defendant, N. Smitherman. Upon the return of the com- 
mission and deposition, the Court ordered the deposition to 
be suppressed, upon tbe ground of the insufficiency of the 
notice. The plaintiff subsequently filed a petition to rehear 
the matter; and therein also stated, that the witness was the 
only one by whom he could prove the equity of his bill, and 
that the witness had died within ten days after the order was 
made, whereby it became impossible to take his deposition a 
second time. Upon the rehearing, the Court reversed the 
former order, and passed the deposition to be read on the 
hearing. From that decision the defendant appealed. 

The hardship on the plaintiff of losing his evidence by 
the death of the witness would incline us, as it induced his 
Honor, to admit the deposition, if it could be done without 
opening the door to a general mischief. But, we think, it 
cannot be done. The act of 1782, Rev. St. c. 32, s. 4, pro- 
vides, that “no such testimony”—by deposition—* shall be 
taken until at least twenty days’ notice of the time and place 
of taking the same shall be given to the opposite party.” The 
mode of executing a commission in private was thus abroga- 
ted; and it became the legislative policy to subject witnesses 
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December to the test of the presence of those against whom they testi. 
a fy, and to their cross-examination. ‘This is a most impor- 
Cox tant change in the proceedings of this Court, and in further- 

pon Se ance of the administration of justice in it. Por which rea- 
mao, son the Court ought not to restrain the operation of the 
words of the statute, so as to weaken their natural sense, but 
should interpret them liberally, if they were doubtful, so as 
to give the full benefit of the act to every person, whose in- 
terest can be affected by the testimony of the witness. The 
two defendants together constitute “ the opposite party;” and 
therefore, there must be notice toboth. We are not aware, 
that it hasever before been held that, in a suit against two, 
a deposition may be taken on notice to one of them. It is a- 
gainst first principles, that a person should be concluded, 
when he has neither put an interrogatory to the witness, nor 
had an opportunity of doing so. If, indeed, the plaintiff here 
could go on and entitle himself to a decree against that de- 
fendant by himself, to whom he gave notice, we should see 
no objection to it. But the objection is to reading the evi- 
dence against the other defendant who had no notice. We 
think it cannot be read against him; and if so, it can be read 
against neither. For the equity is set up in the bill on the 
alleged acts of the intestate, and not on those of the present 
defendants or either of them; and if the plaintiff could get 
a decree at all, it would, therefore, be against both of the de- 
fendants, enjoining any further proceedings on the judg- 
ments. . 

Cases were cited in the argument, in which depositions 
had been allowed to be read, after the death of the witness- 
es, to prevent the defeating of justice. But those were cases 
of irregularity merely in the mode of taking the deposition, 
as if it had been written by the witness before-hand, instead 
of being written by the commissioner on the examination, or 
the like, and they have no application to the present ques- 
tion. If in England a commission were executed without 
affording the adverse party an opportunity of joining in it, 
and exhibiting cross-interrogatories, it is not to be supposed 
that a deposition thus taken, would, under any circumstan- 
ces, be allowed to be read. That would not be harmless ir- 
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regularity, but would go to the substance of the evidence December 
and the degree of faith to be yielded to it. So in this State, —_ 
we think, it is, if a deposition be taken without notice. ‘The 
Court cannot decree upon an ez parte affidavit. The prac- 
tice has always been to give notice to every party, or to have 
an order, that notice to one, or tu the solicitor, should be suf- 
ficient. 

The opinion of the Court, therefore, is, that the order ap- 
pealed from is erroneous, and must be reversed, and with 
costs in this Court; and that the first order, whereby the de- 
position of the witness was suppressed, must stand. And 
this must be certified accordingly to the Court of Equity 
below. 


Per Curiam, Ordered accordingly. 


ARCHIBALD DUVALL 
ve. 


JOHN DUVALL, 


The bill dismissed in this case upon the failure of proof on the part of 
the plaintiff to sustain his allegations. 


This was an appeal from the decree of the Court of Equi- 
ty of Surry County, at Fall Term, 1841, his Honor Judge 
Baivey presiding. The pleadings and proofs are suffi- 
ciently stated in the opinion delivered in this Court. 


Boyden for the plain tiff. 
No counsel for the defendant. 


DanteL, J. The plaintiff executed to Thomas Duvalla . 
single bill under his seal for $270, dated on the 2d of Octo- 
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December ber, 1826, payable ten days after date. ‘The payee indorsed 


1841. 


Davall 


v 
Duvall. 


it to the present defendant on the 19th day of October, 1826. 
At May sessions 1837, of Surry County Court, the assignee 
recovered a judgment against the maker on the said bill. 
This bill in equity was filed, and an injunction obtained, re- 
straining the defendant from issuing execution. The bill 
charges, that the bond was given to Charles Duvall, in part 
of the purchase money of a tract of land; that subsequent- 
ly the contract for the purehase of the land was rescinded, 
and that Thomas Duvall so'd the land and executed a deed 
for the same, to one White, and then agreed with the plaintiff 
to destroy all the bonds, which he had taken of him for the 
purchase of the said tract of land, the bonds then being (as 
Thomas Duvall said) in the possession of a friend in the 
State of Kentucky. The bill further charges, that the bond 
was endorsed after it was due. The defendant answered, 
and says that he purchased the bond for sixty dollars and a 
fine horse, and that it was endorsed on the day it professes 
to be on its back; that he had no knowledge of the transac- 
tions between the maker and endorser, relative to the land: 
he believed the bond to be justly due. and was informed by 
the endorser that it was given for the rents of land and for 
stock sold; that after he became the holder, he sent the bond 
to the plaintiff for payment, and that he made two payments 
of $50 each, which are endorsed on the bond. 

The injunction was continued till the hearing. The par- 
ties took testimony; and, on the hearing, the injunction was 
dissolved, and a decree rendered against the plaintiff and his 
securities for the amount of the debt and costs. From this 
decree the plaintiff appealed. 

We have examined the testimony in this case, and we are 
of the opinion that the plaintiff has failed to prove, that the 
bond mentioned in the pleadings was given for part of the 
purchase of the tract of land, which was subsequently sold 
to White. The testimony shows, that the plaintiff had at 
several times given to Thomas Duvall notes and bonds for 
land sold, rents of land and money loaned. It appears from 
the deposition of James Duvall, that this bond (after endorse- 
ment) was in the year 1827, presented to the plaintiff for 
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payment, and he then made no objection to it; and that — ~ 
there were then part payments made in horses. Moore, the ‘ 
plaintiff's witness, is proved by two credible witnesses to be Duvall 


v 
Duvall 


a man not worthy of credit on his oath. There is therefore 
an entire failure of proof to establish the equity set up by the 
bill, but denied by the answer. The decree is affirmed with 
costs. 


Per Curiam, Decree affirmed with costs. 
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SARAH FREEMAN AMD OTHERS vs. JESSE C. KNIGHT 
ADMINISTRATOR. 


A testator bequeathed to A. as follows: “I give to A. $2 700 and notes— 

$2,676 of the money and notes embraced in this item have been paid 

December to him—balance due $84 to be paid to the said A. at my death.” Held 

nosh. that A. was entitled to the $84, that being the sum finally and expli- 
citly directed to be paid to him. 

A testator bequeathed to B. his daughter, a girl named Franky—at the 
time of making the will Franky had an infantchild. The child does 
not pass under this bequest, and no evidence can be received, extrinsic 
of the will, that Franky had been previously put in possession of the 
daughter, and that the child had been born after she had been so put 
in the daughter’s possession. If that fact had been stated in the will, 
she construction would have been different. 

A testator directs that two negroes be sold, “and the proceeds equally 
divided between my legal heirs.’’ Held thatin this case, the word heirs 
means those entitled to distribution of the personal estate, and therefore 
includes the widow of the testator, and also the children of a daugh- 
ter, who had died in the lifetime of the testator. If the bequest had 
been to the “heirs” simply, they would have taken in the proportion 
prescribed by the statute of distributions; but as the testator directs the 
property ‘*to be equally divided” among them, the division must be per 
capita, the children of the deceased daughter, taking each an equal 
share with the children of the testator. 

A testator bequeathed as follows: “It is my will and desire that all my 
perishable property be sold at my death, and the proceeds thereof I 
lend to Elizabeth S., M. B., E. K., J. F. and grandson A. W, to be 
equally divided amongst them, and at death I give the proceeds of my 
perishable property to the children of the said Elizabeth S., M. B., 
C. K., J. F. and A. W., to them, their heirs and assigns forever.” 
Elizabeth died in the life time of the testator, leaving children. Held 
that the testator meant a life estate to Elizabeth in one undivided share, 
and at her death, a limitation of that share-to her children, and the 
life estate having been removed by her death, the limitation to her 
children took effect. 

Where there is a pecuniary legacy to one for life, remainder to another, 
the executor can only pay to the legatee for life the interest on the sum 
bequeathed. 

But where there are particular bequests of chattels for life, the legatee is 
entitled to the possession of the chattels themselves, upon giving an 
inventory for the benefit of those ultimately entitled. 

The case of Croom vs. Herring, 4 Hawks 393, cited and approved. 


This was a bill filed at Fall Term, 1840, of Edgecomb 
Court of Equity, by the widow, children and some of the 
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grand children of Josiah Freeman deceased, all of whom Qin 
were legatees in the will of the said Josiah, calling upon the 5 


- 73 


defendant, who is the administrator with the will annexed, Freeman 


for an account of the estate, and for its distribution accord- 
ing to the directions of the testator. The administrator filed 
his answer, submitting an account of the estate, and profess- 
ing his readines to pay it over to the plaintiffs, but stated that 
there were several difficult questions in the construction of 
some of the clauses of the will, as to the relative rights of 
the several plairtiffs, which he was unable himself to de- 
termine, and he prayed the advice and judgment of the Court 
on these questions, and their directions in taking an account 
and paying and delivering over the estate to the plaintiffs. 

‘The cause was set for hearing at the Fall Term, 1841, 
and transmitted by consent of parties to the Supreme Court. 
The opinion delivered in this Court discloses the matters of 
difficulty, on which the advice of the Court was prayed, and 
it is therefore deemed unnecessary to insert at length a copy 
of the will. 


Iredell for the plaintiffs. 
B. F. Moore for the defendant. 


Gaston, J. This bill was filed by the plaintiffs claim- 
ing to be entitled under the will of Josiah Freeman, deceased, 
to the testator’s personal estate, against the defendant, who 
is administrator with the will annexed, for an account. The 
defendant put in his answer, and the cause was set down to 
be heard on bill and answer, and then transferred to this Court 
for hearing. There is no objection made to the taking of 
an account, but the directions of the Court are prayed for 
in relation to sundry questions presented by the pleadings, 
and which should be settled before the account is taken. - 

The testator gives a pecuniary’legacy to his son-in-law, 
Willie Sammerlen, and his daughter Elizabeth, wife of the 
said Summerlen, in these words: “I give to my son-in-law, 
W. S. and to my daughter Elizabeth his wife, twenty-seven 
hundred dollars and notes—twenty-six hundred and seventy- 

I 


v 
Knight. 
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December six dollars of the money and notes embraced in this item 


have been paid to him—balance due eighty-four dollars to 


Freeman be paid to the said W. S. atmy death” ‘The question arises 


v 
Knight. 


what is the sum to be paid under this bequest. Is it the $84 
therein stated asthe balance, or 24 which would appear to 
be the balance after deducting from the gross amount of the 
legacy what had been advanced in payment thereof? We 
cannot say with any confidence where the mistake lies— 
whether in stating the sum already paid, or the sum directed 
to be paid. ‘There is an error somewhere, which it is not 
in our power to correct, and we hold that the sum, which he 
finally and explicitly directs to be paid, must be regarded as 
the legacy thereby bequeathed. 

The testator bequeathes sundry negroes to his son-in-law, 
James Bridges, and his daughter Millicent, the wife of the 
said Bridges, for life, with limitations over to their children, 
Among these negroes is a girl Franky—who at the time of 
making the will, had an infant child. It is stated asa fact, 
that Franky had been put into the possession of Bridges by 
the testator some time before the birth of this child, and the 
question is raised, in whom is the property of this infant? It 
is very clear that the bequest does not per se carry the child, 
because the bequest operates from the death of the testator, 
and then Franky and her child were two distinct subjects 
of property, and a disposition of one is necessarily confined 
to that one. We also hold that the bequest cannot be ex- 
tended in its operation by any extrinsic matter not therein 
referred to, for the effect of such extension would be to make 
that pass by parol, which thelaw will not permit to pass other- 
wise than by writing. We have held that where a testa- 
tor gives by his will a negro, which he therein states 
to have been previously given by parol, or to have been 
put into possession of one of his children, the bequest 
operates as a confirmation of the antecedent imperfect dona- 
tion, and makes it valid ab initio. But this is a construc- 
tion founded upon the language of the will. The extrinsic 
facts are noticed by the Court so far, and so far only, as they 
are referred to in the will, as explanatory of the testator’s in- 
tention. It also seems to us that this child is not included 
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in any other disposition made by the will. The 11th clauseDecember 
which is set up as a general residuary clause is not such. [neil 
It directs a sale of all the testator’s perishable property and Freeman 
a disposition of its proceeds; and we are satisfied from the Koight. 
context of the will that this term, perishable, was used in 

the sense, in which it is generally employed in common 
parlance and frequently used in legislative acts to designate 

such goods as are likely “to perish, consume or be the worse 

for keeping.” See Rev. St. c. 46,s. 11, and c. 54,s. 13. 

The consequence must be, that in regard to this negro child 

there is a partial intestacy, and it is to be disposed of under 

our statute of distributions. If there had been no disposition 

in the will of the mother of the child, the question would 

have arisen whether, under the act of 1806, Bridges and 

his wife might not have claimed both mother and child as 

an advancement. The late Chief Justice of this Court has 
decidedly expressed an opinion, that the provision in the 3rd 

section of the act, that’‘when a person has put a slave in the 
possession of his child and shall suffer it to remain in such 
possesion until his death, “he dying intestate,” the slave shall 

be considered as an advancement to the child, applies not 

only in cases of intestacy, properly so called, but also where 

he dies intestate in regard to that slave. However this may 

be, on which we explicitly decline to express our opinion, 

we hold that there is no room in this case for claiming the 

infant slave as an advancement, because the will does make 

a disposition of the slave so putinto the possession of his 
son-in-law. ‘The testator has not died intestate in regard to 

that slave. 

& The 9th clause of the will is in these words: “It is also 

my will that Big Sam and Isaac, should be sold'and the pro- 

ceeds equally divided between my legal heirs.” Who aro 

the persons thus designated? {[s the wife one? are the chil- 

dren of a deceased child included in the description? And if 

they be, do they take as designated persons per capita, or 

the share of the parent whom they represent? These en- 

quiries would open a wide field for speculation, in which 

great ingenuity and learning have been exerted and expend- 

ed, but that we feel ourselves bound to follow out the con- 
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December struction which in a very similar case was sanctioned by our 


v 
Knight. 


predecessors in Croom v Herring, et al. 4 Hawks, 393. It 


Freeman Was there determined, that when a testator makes an imme- 


diate gift of personal property to “his heirs,” re means a gift 
to those, whom the law has appointed to succeed to the per- 
sonal estate of dead men, who have made no appointment 
themselves.” If so, it includes the widow—and it includes 
the children of a deceased child. We consider it as a con- 
sequence resulting from the adoption of this rule of con- 
struction, that where personal property is given simpliciter 
to “heirs,” the statute of distributions is to be the guide, not 
only for ascertaining who succeed, and who are “the heirs,” 
but how they succeed, or in what proportions do they respec- 
tively take. But as the donees claim not under the statute, 
but under the will, if the will itself directs the manner and 
the proportions in which they are to take, the directions of 
the will must be observed, and the guidance of the statute 
is to be followed no further than where the will refers to it— 
that is to say, for the ascertainment of the persons, who an- 
swer to the description therein given. The testator has here 
directed the manner of distribution—the proceeds are to be 
“equally divided.” ‘The division directed by the will must 
be obeyed, and the childrenof the deceased child take equal 
shares with the widow and surviving children. It is needless 
to refer to authorities on this latter point. They are almost 
innumerable, and have overloaded the subject. The cases 
most nearly analagous to the present, are in respect to gifts 
to “relations.” Where it is made to them simpliciter, the 
persons to take, and the proportions are to be determined by 
the statute. 'The leading case for this doctrine, is Roach v 
Hammond, Prac. Chanc’y 401. But when the bequest is 
to relations “to be equally divided between them,” it was set- 
tled in Thomas v Hale, Forrester 241, the authority of 
which has been generally recognized ever since, that the 
distribution must be per capita among the persons included 
in the statute. Whatever might be thought of these dis- 
tinctions, were the matter now a new one, to disregard them 
at this day would be quieta movere. 

The 11th item of the will is very inartificially expressed, 
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and we are called upon to declare its true construction. Its ~ 2 


words are: “It is my will and desire that all my perishable pro- 
perty be sold at my death and the proceeds thereof, l/end to E- 
lizabeth Summerlen, Millicent Bridges, Emmeline Knight, Jo- 
seph John Freeman & grandson Augustus Whitehead, to be 
equally divided amongst them, and at death I give the said pro- 
ceeds of my perishable property, named in this item to the chil- 
dren ofthesaid Elizabeth Summerlen, Millicent Bridges, Em- 
meline Knight, Joseph John Freeman and grandson Augus- 
tus Whitehead, to them, their heirs and assigns forever.” Eliz- 
abeth died in the life time of her father, the testator, and it is 
asked of us to declare whether her children are entitled un- 
der the ultimate limitation in this clause to the share be- 
queathed to their mother primarily, and, if not, what is to be 
done with it.—The first bequest is for life only. This is ap- 
parent not merely from‘the term “lend,” but because of the 
disposition over made at death generally, which literally 
means the death of all the objects ot that bequest. But these 
primary legatees take in distinet shares “equally to be divid- 
ed between them,” and there is no disposition of the share 
of one at his or her death, (living the others) to any person 
else, unless it be found in the general limitation over. These 
considerations lead almost irresistibly to the conclusion, that 
both where the testator refers to the death of the’ primiary 


objects of his bounty, and where he gives over. the residue’ 


alter death to the children of these same objects, he is speak- 
ing of them distributively, and is to be understood as though 
he had added in each instance the term “respectively” We 
have indeed no right to interpolate a word to make out a 
meaning for the testator, but we may understand one without 
its being used, when the whole scopeof the disposition shews 
that the purpose, which by that word would have been ap- 
propriately expressed, was entertained by the testator, but 
imperfectly communicated for want of skill. We hold there- 
fore, that by the death of Elizabeth Summerlen, the bequest 
to her for life of an undivided share in these proceeds was 
put out of the way, and the limitation over of that share to 
her children took effect. 

The defendant prays advice, whether, with respect to pe- 


Freeman 


v 
Knight. 
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Decembercuniary legacies which are bequeathed for life with remain- 


der over, he is to pay them to the legatees for life, taking se- 


Freeman curity for those ultimately entitled. This is not the proper 


v 
Knight. 


course. In pecuniary bequests the legatee for life is entitled 
to the use only, that is tothe interest of the money, and, if 
the executor pays over the principal money to such legatee, 
he is accountable therefor to the ulterior legatee. Where 
there are particular bequests of chattels for life, the legatee 
is entitled to the possession of the chattels themselves, upon 
giving an inventory for the benefit of those ultimately en- 


titled. 
Augustus Whitehead and the widow are severally entitled 


to the crop planted and growing on the lands devised to them 
by the testator. He is also entitled to the turpentine made 
on the land devised tohim since the testator’s death; but 
each is bound to make compensation to those, whose labor- 
ers were employed for him or her in tending the crop or ma- 
king the turpentine. As to the turpentine made on the rent- 
ed land, if the testator’s interest in the land is not bequeathed 
by the will, it falls into the residue of the testator’s perisha- 
ble property, which is disposed of in the 11th clause. 

These are all the declarations which are called for by the 
parties in their pleadings. ‘The accounts must be taken, and 
the cause reserved for further directions upon the coming in 


of the report. 
Per Curiam, Declared and ordered accordingly. 
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ALLEN GUNN os. HENRY McADEN. 


Where a creditor, by way of composition with a debtor apparently in pecember 
doubtful circumstances, without any fraud or imposition onthe part 1841, 
of the latter, agrees to relinquish a portion of his debt, in considera- ___—_— 
tion that the debtor will give good security for the remainder, and the 
debtor accordingly procures his friends to be his sureties, and they are 
accepted by the creditor, the creditor cannot afterwards claim to be re- 
lieved from his part of the contract by which he stipulated to release 
@ portion of the debt. 

Aad the same rule applies, when the debtor, under a similar agreement, 

‘in consideration of his creditor’s relinquishing a debt he owes him, 
relieves him from responsibilities as his surety by substituting other 
sureties. 

The payment by a debtor, or his own engagement to pay a smallersum, 
will not discharge a debt for a larger sum, and the agreement to re- 
ceive such smaller sum in ‘satisfaction is but nudum pactum; but 
where the undertaking of another person is also given, this forms a 
new, distinct and better security for the debt, and therefore is a satis- 
faction of the prior debt, when so received. 


This was a bill filed at Fall Term, 1838, of Caswell Court 
of Equity. The defendant answered and replication to his 
answer was entered—depositions were taken, and the cause 
having been set for hearing, was at Fall Term, 1831, on the 
affidavit of the defendant, transmitted to the Supreme Court. 
The material allegations of the parties and the facts proved 
are stated in the opinion delivered in this Court. 


Graham for the plaintiff cited Buck v Rawlinson, 1 Bro. 
Par. Ca. 138. Edwards v Child, 2 Veen.727. East India 
Co. v Atkins, 1 Com. 348, Stanly v Toppe, 1 Bro. Par. 
Ca. 157. Twisletonv Griffith, 1 Peere. W. 310, Kien v 
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Stukeley, 1 Bro. Par. Ca, 191. For v M’Creth, 2 Bro. C, 
R. 400. 

Norwood for the defendant, cited Willis v Jernigan, 2 Atk, 
251. Gowlandv DeFarcia, 17 Ves. 20. Smyth v Smyth, 
3 Mad. C. R. 380. Turner v Cape Fear Nav. Co. 2 Dev. 
Eq. 236. Gunterv Thomas, 1 Ired. Eq. 199. 


Rurriy, C. J. In the latter part of the year 1835, the 
plaintiff and the defendant jointly purchased from one Lewis 
a number of slaves, at the price of $32,000; whereof one 
half was payable down, and the other half ata subsequent 
period, and in the mean time secured by the bond of these 
parties, Karly in 1836, a sale was made of the same ne- 
groes to persons in Mississippi, for the sum of $50,000; 
whereof 15,000, was to be paid ata short day, and for the 
residue the purchasers were to give their bonds at one ard 
two years. Both the plaintiff and the defendant were pre- 
sent, and united in making the contract for this sale; but 
before the cash payment or any other act was done under it, 
the plaintiff returned to this state and left the defendant to 
complete the arrangement by receiving the first payment, 
and getting the bonds for the others. Instead of doing so, 
the defendant made a new contract with the same purcha- 
sers, by which the price was to be $60,000, on a credit of 
one, two, and three years; and he took their bonds accord- 
ingly. On the 13th of February, 1836, the defendant, then 
in Mississippi, addressed a letter to the plaintiff at their resi- 
dence in Caswell County, and therein informed him, that he 
expected to enter into a new arrangement with the purcha- 
sers, upon which he regretted that he could not consult the 
plaintiff, and as he could not know the plaintiffs views, he 
stated, (without mentioning what changes were proposed) 
that if any material change should he adopted, it would be 
upon the responsibility of the defendant, who would hold 
himself bound to make good the original contract to the plain- 
tiff. Inthe succeeding Spring, the defendant also return- 
ed to Caswell; and it was then agreed between the parties 
that the plaintiff wou'd sell out bis interest in the adventure 
to the defendant for the sum of $7,500, in ready money; the 
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defendant being also bound to pay the bond for $16,000, to December 
Lewis, and certain other debts for the money borrowed, with srt 
which the first payment was made to Lewis. Gunn 
By the bill (filed in October, 1838,) and by an amendment “ aA 
thereto, it is charged that the defendant at the time of ma- ©“ °°" 
king this contract concealed from the plaintiff the changes he 
had made in the sale of the slaves, and that the plaintiff was 
ignorant thereof. It is charged, that at the time of making 
the contract, the sums, in which the parties were indebted, 
were, first, that of $16,000, to Lewis; and secondly $10,000, 
to a Bank in Danville in Virginia; and also that McAden 
was indebted to one Garland by bond for $4,300, which the 
plaintiff executed as his surety; and that it was a part of the 
agreement, that the defendant should not only assume the 
joint debts as his own, but should discharge them immedi- 
ately, or should give new securities therefor, and thereby 
discharge the plaintiff from all liability for any of those sums 
and for that due to Garland. The bill further charges that 
the defendant failed to comply witl#the agreement in any re- 
spect, except that he paid $6,000 to Lewis upon the bond to 
him; that when the plaintiff agreed to become the surety to_ 
Garland, he was told by the defendant, that the debt was 
only $2,400; and in that belief he executed a blank bond, 
which the defendant fraudulently filled up with the sum of 
$4,300. That as the defendant did not pay the debt to the 
Danville Bank, at the maturity of the note, but was obliged 
to renew it, the plaintiff endorsed a note for the defendant’s 
accommodation to renew it: and that, at the same time, the 
defendant, remarking that they could not al waysconveniently 
meet, and that the one or the other was often ata distance 
from home, requested the plaintiffto sign also another note 
in blank, to be used for a subsequent renewal; and, in con- 
fidence that it would be used for that purpose and for no oth- 
er, the plaintiff signed a blank as requested; which last note, 
however, the defendant filled up with the sum of $10,000, 
and thereon procured a new and further loan from the same 
bank. The bill further charges, that the defendant was 
largely indebted to other persons, and in the years, 1836 and 
1837, was greatly embarrassed; and that the plaintiff, finding 
J 
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December himself thus responsible for the defendant for sums amount- 


Gann 


Vv 
McAden. 


ing to about $35,000, became exceedingly uneasy, lest, from 
the ultimate inability of the defendant to discharge his debts, 
he, the plaintiff, should be obliged to pay the same or some 
part of them, and because his own credit was suspected on 
account of his liabilities for the defendant: That he com- 
municated to the defendant his uneasiness, and his anxiety to 
be discharged from those liabilities by the defendant’s giving 
other sureties instead of the plaintiff: That the defendant, 
being made thus aware of the plaintiff’s solicitude upon the 
subject, took advantage of the danger in which he had in- 
volved the plaintiff, and of his alarm thereat, and refused to 
give other security for the debts, or in any wise to indemni- 
fy the plaintiff, unless he, the plaintiff, would undertake to 
pay of those debts, the sum of $7,500, out of his own pock- 
et, and lose the same entirely: and that the plaintiff, having 
failed, after many applications, to get any other relief, was, in 
June 1837, compelled to accept the terms proposed by tle de- 
fendant; and in consideration that the defendant would give 
other sureties for the debts mentioned, and discharge the 
plaintiff, he, the plaintiff, executed his covenant to the defen- 
dant, thathe would pay upon the debt remaining due to Lew- 
is, the sum of $7,500, and the defendant should be dis- 
charged from so much of that debt: That the plaintiff had 
paid $5,000, in part thereof, and was sued for the residue, and 
would be compelled to pay that also, unless the defendant 
should do so. The bill then expressly charges that the 
plaintiff’s covenant had no other consideration than that be- 
fore set forth, namely: the agreement of the defendant to 
pay his own debts or otherwise to exonerate the plaintiff from 
his liability therefor (which the bill admits has been done;) 
and that the defendant was both legally and morally bound 
to pay those debts and indemnify the plaintiff, without taking 
from the plaintiff his said covenant or any other of a like 
nature; and that the defendant ought, in conscience, now to 
make such payments, notwithstanding the agreement afore- 
said, which, the plaintiff insists is unreasonable and unjust, 
and ought to be set aside. The prayer of the bill is, that 
the agreement may be rescinded, as being a hard and un- 
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reasonable bargain, and obtained by taking undue advantage December 
of the state into which the plaintiff had been incautiously _ 
drawn by the defendant; and that the defendant may bede- Gunn 


Vv 
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creed to pay to the plaintiff the sum already paid by him to 
Lewis, and to disct.arge him from the residue of the debt of 
$7,500. The answer admits the purchase and the sales of 
the negroes as before stated; and also the contract between 
the parties, whereby the plaintiff sold his interest to the de- 
fendant at $7,500, paid in the spring of 1836. ‘The answer 
admits that the defendant did not, before thiscontract, com- 
municate to the plaintiff the particular terms of the second 
contract into which he had entered with the purchasers; but 
it states, that he did inform him, that the contract had been 
altered and left it to the plaintiff to sanction it and come in- 
to it, with its advantages and hazards as they might turn out, 
or to abide by the first bargain; and that the plaintiff insisted 
on holding the defendant liable for the first sale, but propo- 
sed to sell out to him for $7,500; which was agreed on. The 
answer then states, that immediately thereafter the defend- 
ant fully disclosed the terms of the second sale, and again 
left it to the option of the plaintiff to adopt that sale on their 
joint account, or to take the sum of $7,500, for his interest; 
and the plaintiff, with a perfect knowledge of all the cir- 
cumstances, then declared his preference for the latter, and 
thereupon the contract was closed, and the money paid to 
the plaintiff and the defendant engaged to pay the price the 
parties were to give for the negroes. The answer admits 
that as between themselves, the defendant thereby became 
bound, as principal, for the debts of $16,000, to Lewis, and 
$10,000, to the bank in Danville, and that the plaintiff was 
bound therefor as surety only; and also that the plaintiff 
was the surety of the defendant to Garland, for 4,300, But 
it denies positively, that the defendant represented his debt 
to Garland to be only $2,400, or that the plaintiff signeg 
a blank bond, and trusted to the defendant to fill it up; and 
avers that the plaintiff knew the true debt and executed his 
bond jointly with the defendant to Garland after the bond 
was fully written. ‘The answer also denies, that it was 
any part of that agreement, that the defendant should : 
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December mediately pay off those debts or discharge the plaintiff there- 
* from by giving other sureties or otherwise: and, on the con- 
Gono trary, it avers that the plaintiff was perfectly satisfied with 
McA, at his own profits on the speculation, and also, with the defen- 
dant, believed that his profits upon that and other specula- 
tions would be large and that, consequently, the plaintiff 
ran no risk by being the surety for the defendant; and that 
the parties, accordingly through the year 1836, gave notes 

as surety for each other, 

The answer admits that the plaintiff endorsed notes in 
blank for the defendant, to be used in renewal of the note 
for $10,000, at the bank; and that one of those blanks was 
used, without the plaiutiff’s knowledge, by way of renew- 
ing another note of defendant’s in the the same bank for the 
same amount. But it denies that this wrs done with a 
fraudulent intent, or that the plaintiff was in any jeopardy 
therefrom at the time the parties came to their agreement of 
June, 1837; and gives the following account of that transac- 
tion, namely: ‘That the defendant owed two debts, of 
$10,000 each, to the bank; on the note for one of which, the 
plaintiff was the endorser; and the other, two other persons 
endorsed; one of whom was absent from home when his en- 
dorsement of a note for renewal was needed: ‘That to sup- 
ply his place, the defendant’s agent used one of the notes, 
which the plaintiff had endorsed, with the intention, when it 
should be again renewed, to pnt in its place a note signed by 
the original sureties for that debt; as an officer of the bank 
said might be done. The answer states, that the defendant 
immediately informed the plaintiff of the transaction, and of- 
ferred to give him a full indemnity, if he required it, but 
the plaintiff said, he wished none, and was perfectly satisfi- 
ed: That the original endorsers returned, and the defen- 
dant offered his note with their names on it, to take up that 
on which was the name of the plaintiff; but the bank re- 
fused, as it was its practice not to give up a good name: 
That then the defendant procured his father (who was fully 
able to pay the debt) to put his name on the note, as endor- 
ser, before the plaintiff’s, that thereby his liability might be 
prior to the plaintiff’s; and furthermore offered any indem- 
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nity against loss to the plaintiff from that note, which the Desemher 

plaintiff, professing to be satisfied with the responsibility of AB... Al 

the defendant’s father thereon, again declined. Gonn 
The answer further admits, that, besides the debts already Me A a 

mentioned, the defendant owed other debts to the amount of 

$40,000, for which various persons were his sureties. But 

it states that notwithstanding the large amount of his debts— 

in all about $75,000—he considered himself, and was con- 

sidered by the plaintiff and all othets, perfectly able to pay all 

his debts, and, that, after doing so, he would still be indepen- 

dent, until the Spring of 1837; when the purchasers of the 

negroes in Mississippi failed to make their first payment, and 

the genefal commercial embarrassment, derangement of the 

currency, and fall of property which then occurred, render- 

ed it doubtful how far those purchasers could fulfil their 

contract, and certain that there would be a considerable loss 

on their debt. The answer admits, that this disappointment 

and others of a like kind, alarmed the defendant, his credit- 

ors and sureties, and, among them, the plaintiff; and that 

the plaintiff in frequent interviews expressed to the defen- 

dant his claim, and his wish to be discharged from his lia- 

bilities or to be counter-secured. But the answer denies 

that the defendant did any thing to excite the plaintiff’s a- 

larms, or that he refused to give every explanation in his 

power to satisfy his mind, or that he took any unfair advan- 

tage of his fears or anxiety. It admits it to be true, that the 

defendant was unable to raise money for the immediate dis- 

charge of the debts, for which the plaintiff was bound; and 

that his other sureties, and also the defendant himself—who 

was desirous of dealing with equal fairness by all his sure- 

ties—were unwilling that the defendant should make an as- 

signment of his estates for the separate benefit and protection 

of the plaintiff. But at the same time, the defendant laid 

before the plaintiff and his other sureties an accurate state 

of his affairs, upon which, unless the loss proved very great 

upon the south-western debts, there appeared more than 

sufficient assets to satisfy every creditor; and afterwards 

the plaintiff's fears appeared to be quieted under the pros- 

pect which seemed to him reasonable that the defendant 
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Damas would ultimately meet all claims upon him. But the 
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_answer states, the uneasiness of the plaintiff again and 
again revived, and his applications to the defendant to do 
something for his relief, were so incessant and urgent, that 
the defendant determined to make a general assignment of 
his estate and effects in trust to secure and pay all his debts, 
preferring, however, those for which any person was his 
surety, and putting all debts of that character on the same 
footing, with only the exception hereafter mentioned—and 
communicated that determination to his sureties, including 
the plaintiff. As to the exception alluded to, the answer 
states, that, as the defendant had paid to the plaintiff $7,500, 
as profit to him on their joint adventure, from which the de- 
fendant then, in 1837, would probably derive no profit, but 
sustain a heavy loss, he thonght it just that, as to that sum 
the plaintiff should be regarded asa general creditor, and as 
such be secured in the deed of trust, and not as a surety; and 
therefore that, in the assignment, he would secure all the 
debts for which the plaintiff was liable as surety, namely, a- 
bout $35,000, in the first class, except the said sum of $7,500; 
and as to that sum last mentioned, that it should be secured 
among the general debts, as a second class. But the plain- 
tiff doubted whether a sufficient sum would be realized trom 
the defendant’s effects in a reasonable time to discharge the 
debts of the first class, as thus arranged; and feared he might 
sustain a loss on that part of the debt, over and above the 
said sum of $7,500; and besides, admitted that it was but 
reasonable that the whole loss of their adventure should not 
be thrown on the defendant. For which reasons the plaintiff 
preferred being discharged at once and entirely from all the 
debt, for which he was bound, except that sum of $7,500; 
and therefore proposed that, if the defendant, instead of ma- 
king the assignment as intended, would discharge him by 
giving other sureties for the debts, he, the plaintiff, would 
apply to the payment of one of the debts, for which he was 
bound, the sum he had so received as profit, and would ac- 
quit the defendant therefrom. ‘To this, the defendant says, 
he did not accede for some time; for the reasons, first, that 
by his contract with the plaintiff, he had made the adventure 
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his own, and wished to pay the whole debt, if his means oe 
should prove adequate as he hoped they would; and, second-___-_"_ 
ly, because he was unable to discharge the plaintiff without Geen 
involving other friends in loss in case his means should prove , 4 ite 
jnadequate, and he did not know that he could procure other 
sureties, were he even willing to apply to any persons. But 

being repeatedly pressed upon the subject by the plaintiff, he 

finally assented to the plaintiff’s proposal, provided any per. 

sons would agree to become his sureties, whom the credi- 

tors would accept in the place of the plaintiff. ‘The answer 

states, that even then the defendant assured the plaintiff, that 

he need not be uneasy respecting the debt for $10,000, at the 

Bank, for which the note with the plaintiff’s endorsement 

had been substituted for another; because, from the manner 

in which the plaintiff was rendered liable for that debt, the 
defendant felt bound to provide for it at all events, and that 

he had the means of paying it at maturity, and intended so 

to do; and the answer states that he so did, without renew- 

ing it azein. With respect to the residue of the debts afore- 

said, the answer states that the defendant made sincere efforts 

to get his friends to become bound instead of the plaintiff; 

and that it was only after his own exertions for a fortnight, 

and frequent conferences between the plaintiff and the de- 
fendant’s other endorsers, and also with the defendant’s near 
relations, who were desirous to serve him, that it was finally 
arranged that his mother in law and two . brothers in-law 
should assume the sum of $25,000 of his debts, including 

that for which plaintiff was liable; and to induce them so to 

do, that the defendant should convey to them adequate pro- 

perty in this State as a security, and also that his father should 
become responsible for other large debts which he owed; and 

that to this, another brother in-law, who was the defendant’s 

surety for $20,000 more, also assented, although he was not 
secured by the assignment or otherwise, except by the per- 

sonal responsibility of the defendant, and the prospect ef col- 
leeting the debts in the west. The answer avers, that the 
defendant never would have entered into this arrangement, 

unless it had met the approbation of all his sureties, and un- 

less thereby he had become the better enabled to meet the 
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December debts, for which his other friends were liable; and that neith- 
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er those who were before bound for him, nor those who 
now became bound for him, would have approved of 
the arrangement, or would have interposed in hisaffairs 
but for the belief, founded on the plaintiff's represen- 
tations, that he freely acquitted the defendant from that sum 
of $7,500, because he conceived it his interest to be discharg- 
ed from his liability for the defendant even at that price, and 
because he thought it but just, under the circumstances, to 
refund that sum, which he had received as his share of the 
profits of a business, on which no profit was in truth made. 
The answer then states, that in fact the defendant has been 
unable to collect the price of the negroes; and that from the 
insolvency of the purchasers, the loss on exchange, and va- 
rious expenses, he has not merely made no profit (as is the 
case with the plaintiff,) but has sustained a loss of several 
thousand dollars: From all which it is probable the defend- 
ant will be so far unable to pay all his debts, that it was actu- 
ally for the benefit of the plaintiff that he made the centract 
which the bill seeks to rescind. And the answer finally sub- 
mits, that the plaintiff may still elect to set aside both of their 
last contracts, and stand upon the footing of partners with 
respect to the negroes, and of principal and surety in respect 
of the debts in question. 

To the answer replication was taken; but the plaintiff has 
taken noevidence. The defendant has examined two wit- 
nesses; one of whom was one of the sureties under the a- 
greement of June 1837, for $25,816, for the defendant, in 
place of the plaintiff; and the other was McAden’s endorser 
for large sums without any indemnity. ‘They prove that 
the agreement was not only consented to by the plaintiff, but 
was proposed by him, and urged upon McAden and the wit- 
nesses, as an act necessary to the credit of Gunn; and that 
it was only after repeated interviews, that the witnesses and 
the other persons, who became bound for the defendant, re- 
luctantly yielded their assent; which they did finally for the 
reason that McAden‘s debts would be so much reduced, so 
that he would be the better able to meet the residue of his 
debts. The property which he conveyed has been sold for 





SUPREME COURT OF NORTH CAROLINA. 89 


the payment of his debts; but he still owes debts, and it is December 
generally believed, that he has probably been rendered insol- *_ 
vent by his losses on the speculation spoken of. Guna 

Although the circumstance, that the plaintiff had received ,, "1... 
a sum of money as the supposed profits of the partnership, 
may have been one of his motives for coming to the agree- 
ment, whereby he gave up that sum; yet the Court deems 
it unnecessary, in this case to take it into consideration. If 
he relinquish it because the business turned out unprofita- 
bly, and he thought it wrong to throw the whole loss on his 
associate, to his ruin; we do not see, that he could be re- 
leived from an act done with his eyes open, and which, if 
not required by conscience on his part, has, at least, nothing 
in it against conscience on the part of the defendant. But 
this point is not relied on; fot we think the bill cannot be 
sustained for other reasons. It may be inferred from the 
bill, and is established by the answer and proof, that 
through the vear 1836, and early in 1837, the defendant 
was regarded by himself and others as fortunate in busi- 
ness and on the high road of prosperity. During that 
period it was not considered, that responsibilities for him 
were hazardous. But it is equally clear, that, in the spring 
of 1837, a sad reverse in the defendant’s affairs suddenly oc- 
curred; and his career was then supposed to have ended in 
certain or probableinsolvency. The plaintiff, being then bound 
in heavy sums for him, became alarmed; and, naturally, en- 
deavored by various means to secure himself from loss. For 
that he was not to blame. He might with propriety have 
obtained, if he could, any of the securities which he asked. 
But, on the other hand, we see nothing in the conduct of the 
defendant on those occasions, that is to be censured. He 
was unable, by paying them, to discharge the plaintiff from 
the debts, for which he was bound: And he acted but just- 
ly by other persons, who were also his sureties, in refusing 
to make an assignment of property for the benefit of the 
plaintiff exclusively. He offered to make 4 general one, 
with the provisions mentioned in his answer; and no objec- 
tion can be taken to those provisions, while a right is recog- 
nised in a debtor to prefer one creditor before another. Be- 

K 
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December sides, as the plaintiff had made a clear gain on the transac. 
_ tions, out of which arose the larger debts, for which he was 
Gunn _ responsible, the defendant, to the extent of the sum thus 


gained, might well distinguish between the plaintiff's claim 
on him, and the merits of the residue of his claim on those 
of other persons, who had become bound for him, for his 
accommodation and without any interest of theirown. In- 
deed, it does not appear, that the plaintiff objected to the 
terms of the proposed assignment, if that was to be the kind 
ot security provided for him. But, for other reasons, he pre- 
ferred a different mode. It is evident, the plaintiff had but 
little confidence, that the defendant could collect the large 
sums due for the negroes, without which he would, unques- 
tionably, be insolvent; and, consequently, that he doubted 
whether the assignment would be a good security for the 
residue of the debt, after deducting the sum of $7,500. If 
that was not the state of his mind, it is inconceivable that he 
should not have eagerly embraced the offer of the assign- 
ment; which, according to its terms, would secure the whole 
debt, including the $7,500, it the estate and effects should 
prove of sufficient value. But in place of an assignment, 
the plaintiff proposed a different plan, as more advantageous 
to himself; and he urged it upon the defendant and his 
friends for days and weeks, until they yielded to his impor- 
tunities, and adopted it. Looking upon the defendant as 
unable to pay his debts, he felt heavily the burden of a lia- 
bility for $35,000 of those debts, both as a present prejudice 
to his credit, and as a risk of an actual loss, ultimately, that 
would exceed $7,500 For that reason, it was, that the 
plaintiff offered to give up, at once, that sum of $7,500, if the 
defendant’s friends would, at once, exonerate him from the 
remaining sum of $27,500. If the plaintiff’s timidity had 
been practised on, and a fear of loss excited by falsehood or 
any unfair means, he would have an equity. But the bill 
does not allege nor intimate that the defendant’s embarrass- 
ments were not real, or that the plaintiff’s suspicions had 
been unduly alarmed by the defendant, directly or indirect- 
ly. ‘There are indeed allegations that the plaintiff’s confi- 
dence had been abused by the improper use of notes, which 
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he had signed in blank; so as to render him liable for more —— 
than he intended. But those allegations are either denied — 
in the answer, or so explained as to shew that the plaintiff Gunn 
acquiesced in the only act admitted, and that he did not, in 47 sen, 
truth, suffer from that. We must, then, hold, that there was 
no imposition on the plaintiff respecting the defendant's con. 
dition, and that in June, 1837, it was, at the least, doubtful 
whether the defendant would be able to pay his debts, or 
how far short of it he would fall. Now, that being the case, 
we think it clear, that the agreement of the creditor or asure- 
ty to compound with the debtor fora smaller sum, promptly 
paid, or secured, by the debtor’s friends, is not an agreement 
without consideration, or hard and unreasonable; but that 
it is founded on considerations good in morals and law, and 
sufficient in this Court. 

The plaintiff parted from a bad debt at more than its value; 
or, at all events, for a doubtful debt at what was thought to 
to be its fair value. The payment by a debtor or his en- 
gagement to pay a smaller sum, will not discharge a debt for 
a larger sum, and the agreement to'receive such smaller sum 
in satisfaction is but nudum pactum. But, it is otherwise, 
when, besides the undertaking of the debtor, that of a third 
person is also given. Such an undertaking forms a new, 
distinet, and better security for the debt; and, therefore, is a 
satisfaction of the prior debt, when so received. Steinman 
v Magnus, 11 East. 390. If this be so at law, much more 
is it in this Court. For, after the plaintiff has put to a se- 
vere trial the affections of the defendant’s family, and 
tortured the compassion of his friends and other sureties, 
until they were induced to assume $27,500, for which 
the plaintiff was liable, and to acquit him absolutely there- 
from, upon condition that he would pay a residue of $7,500, 
for which also he was then bound, and which all parties 
supposed the defendant could not pay, it would be too 
much to say, that such an agreement was not as obli- 
gatory on the plaintiff as on the other parties. In ta- 
king on themselves debts for which the plaintiff had been 
liable, those persons thought they were buying the lib- 
erty of their distressed friend; that by diminishing his em- 
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December barrassments to the extent of the sum relinquished by the 
___"_ plaintiff, they were putting him ir a way to exert himself a- 
Gunn new, and by subsequent acquisitions to discharge other debts, 
Me tli for which some of them were also liable. They would 
never have bound themselves, but with those ends in 
view; and it would be a fraud in the plaintiff to frustrate them. 
Instead of the agreement being against conscience, and the 
defendant liable for this sum, notwithstanding the plaintiff’s 
discharge to him, it seems manifest, that, if while the plain- 
tiff was holding out the terms he did to the defendant's 
friends, he had obtainded from tbe defendant his express 
promise, or any other security for the residue of his debt, the 
Court would not have allowed him to enforce it. It would 
clearly have fallen within the principle, on which contracts 
in fraud of compositions by creditors are avoided. If one 
creditor contrive to secure to himself better terms than he, 
with the other creditors, agreed to take, it is a fraud upon 
the other creditors; and neither at law, nor in equity, will 
the security be sustained, even against the debtor himself, 
Middleton v Onslow. 1 Pr. Wm. 768. Cockshett v Ben- 
net, 2'T’. R, 763. Much less can the defendant be held li- 
able for this money without any agreement on his part, and 

against the deliberate agreement and deed of the plaintiff. 

Between such persons the cases of hard and unreasona- 
ble bargains and of inadequacy of consideration, which 
were cited for the plaintiff, have no application. Here there 
is an adequate consideration; in the liabilities incurred by 
third persons, and also because, from the impending insol- 
vency of the defendant, the plaintiff’s loss, but for this agree- 
ment, might have heen, and probably would have been 
greater than $7,500, and thus the plaintiff derived from the 
contract a direct pecuniary benefit. 

It was a hard bargain in no sense but the one, that every 
composition by creditors is hard on them. It is never sub- 
mitted to but from necessity. But the plaintiff’s loss arose, 
or it was reasonably feared that it would arise, from the de- 
fendant’s insolvency; and not out of this agreement. The 
agreement may have prevented the loss from being greater. 
It was not an unreasonable composition, nor obtained by un- 
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due means. It was of the plaintiff’s proposing, with all the December 

knowledge of his risks and of the defendant’s affairs, which 7°!" _ 

the defendant himself had; was pressed by him for many Gunn 

days, and deliberately concluded by him, and, finally, was Me Aden 

probably advantageous to him. : 
The foregoing remarks also answer the cases of contracts 

with expectant heirs, wards, just of age, and between sea- 

men and their captains or owners. The law extends to 

those persons peculiar protection, because they are consider- 

ed as being in the power or under the influence of those, 

who thus deal with them. But, here the parties are rever- 

sed. A debtor may be often compelled by his creditor—or 

his surety, having the authority of a creditor—to enter into 

unequal and oppressive contracts; from which he ought to 

be relieved. But it is not generally true vice versa; and 

the debtor can seldom compel terms against the will of the 

creditor. And, in this particular case, the debtor, in fact, 

dictated no terms, and with difficulty, by the aid of his 

friends, complied with those insisted on by the plaintiff. The 

bill, therefore, stands simply on a principle, that, as a man 

ought to pay all his debts, a composition must, of necessity, 

and under ail circumstances, be a harsh and unreasonable 

contract, and, as such be set aside; a doctrine altogether nov- 

el and unfounded- The bill must be dismissed with costs. 


Per Curiam, Bill dismissed with costs. 
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DUNCAN M’LAURIN, ADMINISTRATOR &c. 
v8: 


SAMUEL WRIGHT. 


December To turn an absolate deed into a mortgage, the price must be grossly in- 


1841. 


adequate. But where the difference between the price given and the 
value of the property as estimated by witnesses is only such as may 
often arise in actual sales, a Court of Equity will not be authorized to 
declare a deed, absolute on its face, to be only a mortgage or security 
for money advanced. 

The Court cannot declare a deed absolute on its face, to be a mortgage, 
simply on the testimony of a witness that a previous agreement had 
been made for a mortgage,when there is no evidence of imposition, and 
the party giving the deed, at the time of its execution, knew that 
he was executing an absolute deed and not a mortgage. 

Such parol testimony can only be acted on, when there has been a mis- 
take or fraud in making the written conveyance different from the ori- 
ginal contract. 

The cases of Streator v Jones, 3 Hawks, 423. Kimboroygh v Smith, 2 
Dev, Eq. 558. Poindexter v M’Cannon, 1 Dev. Eq. 373. Munnerlin 
v Birmingham, 2 Dev. and Bat. Eq. 358. M’Donaldv M’Leod, 1 
Ired. Eq. 221. Lewis v Owen, 1 Ired, Eq. 290, cited and approved. 


This bill was filed at Richmond Court of Equity, Fall 
Term 1837. An answer was put in, replication to it filed, 
and depositions taken. At Fall Term, 1840, the cause was 
set for hearing, and at Spring Term 1841, by consent of 
parties, transmitted to the Supreme Court. The pleadings 
and facts proved, are stated in the opinion delivered in this 
Court. 


Winston for the plaintiff. 
No counsel in this Court for the defendant. 





SUPREME COURT OF NORTH CAROLINA: 


Rorrin, C. J. This bill was filed in July 1837, and 


states that on the 16th of January, 1836, Thoroughgood _ 
M’Laurin 


v 
Wright. 


Pate, the intestate of the plaintiff, having occasion to raise 
money, applied to the defendant Wright, to borrow the sum 
of 280, and that the defendant then lent him that sum; and 
that, to secure the same, Pate executed to the defendant a 
bill of sale for a female slave, named Edy, of the age of 16 
years, and then worth nine or ten hundred dollars, and also 
delivered the slave to Wright, who took her into possession 
and hath held herever since. The bill states that notwith- 
standing. the deed was unconditional and absolute on its 
face, it was not intended by either of the parties to be an ab- 
solute sale; but that it was expressly agreed between the 
plaintiff’s intestate and the defendant, that the former might 
nevertheless redeem the slave. The bill further states that 
Pate died intestate on the 24th of March, 1836, and the plain- 
tiff was appointed his administrator, and the prayer is for 
redemption upon the usual terms. 

The answer denies that the defendant lent any sum of 
money to Pate, or took the conveyance in the bill mention- 
ed, as amortgage or security for money, or that it was so 
understood. It states, that at the time specified in the bill 
two negro boys belonging to Pate, had been seized by the 
Sheriff on executions and were to be sold on the next day, 
and that Pate wished to raise money to discharge the debt 
by borrowing it or by selling the girl Edy, then about 13 or 
14 years old, instead of selling the male slaves at public auc- 
tion; that the defendant, wishing to own a girl, agreed with 
Pate to purchase Edy, and to give for her the sumdue on 
the process then in the sheriff’s hands, supposed to be about 
$280; and, as Pate was sick at the time, the defendant agreed 
to pay the money the next day to the sheriff and have the 
boys discharged from execution; that thereupon Pate con- 
veyed the girl to the defendant by a deed, absolute in its 
terms and intended by both parties to be so, andthe same 
day he took her into his possession, carried her to his house, 
and hath kept her hitherto. The answer states that the 
deed was written by D. M’Colman, and was attested by him 
and by George Wright and Cameron Wright;;that the two 
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1841. 
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December latter are since dead, and that, if they were living, the de- 

141. fendant could have proved directly by them that the agree- 

M’Laurinment was for an absolute purchase. It admits that when 

Y _. M’Colman was called on to write the deed, for he was not 

Wright. ‘ ‘ : : : 

present at the bargain, he enquired “how it must be written;” 

and that Pate replied “nothing but a mortgage.” But the 

answer avers that the defendant immediately declared that 

not to be the contract, and that, unless it was to be a sale and 

purchase, he would have nothing to do with it; and that then 

Pate directed the draftsman “to write a firm bill of sale ab- 

solute in its terms,” which was done accordingly. ‘The an- 

swer further states, that on the next day the defendant went 

to settle the demands the Sheriff had against Pate, and found 

them, iastead of $280, to amount to $311, and that he paid 

the same according to his agreement; and it avers that 

was a fair price for the slave Edy at that time, though in a 

few months thereafter negroes rose, and she would have 
brought more than he gave for her. 

The material evidence upon the question, whether the ne- 
gro was sold or pledged, consists of the depositions of several 
witnesses taken by the plaintiff. The first is that of D. M’- 
Colman. He states that the defendant was the nephew of 
Pate, and possessed his confidence; that he, the witness, and 
George Wright, since deceased, attested the bill of sale, in 
which theconsideration was expressed to be about $280; and 
that the agreement between the parties was, that Wright 
should pay the Sheriff certain executions against Pate, which 
he did the next day, amounting to $311 50; and that Wright 
was to keep Edy until the money was returned. The wit- 
ness states that Pate was sick at the time, and died in March 
following; and that when he executed tke bill of sale; he 
said to Wright, that he was not afraid but that he would give 
up the girl at any time the money should be returned, to 
which the other replied, “Uncle if you were dead I would 
not defraud your children.” This witness aiso states that 
Pate was much in debt and pressed for money. 

The other testimony taken before the hearing of the plain- 
tiff relates entirely to the value of the slave. One witness, 
M. M’Colman, states that in August! 836, the other slaves 
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of Pate were sold by the present plaintiff as administrator, and December 
that at that sale Edy would have commanded seven or eight & 
hundred dollars. ‘Two other witnesses, Daniel Mallay and M’Laurin 
Samuel J. Gibson, state that in 1837, she would have sold Wright. 
for six or seven hundred dollars. 

In this state the case was brought to hearing at the last 
term; but it was not decided, because we found a difficulty 
in coming to a clear conclusion as to the value of the slave 
Edy—upon which, in our opinion, the decision of the cause 
mainly depended. It is too late, after the judgment in Streat- 
tor v Jones, 3 Hawks 423, and many cases, which have pro- 
perly, as we think, followed it, to intimate that an uncon- 
ditional deed is conclusive of an absolute sale. Facts and 
circumstances dehors may, notwithstanding the form of the 
instrument, establish its true character to be but a security: 
such facts and circumstances are enumerated in Mr. Butler’s 
note, Co. Littleton 205, A. and were acted on in Streator v 
Jones, and by ourselves in Kimborough v Smith; 2 Dev. Eq. 
558 and other cases. Among those circumstances, inadequacy 
of price has been often said to be an important one. Not that 
it will affect an absolute sale of itself, and turn it into a 
pledge, when it was really designed to be a sale out and out, 
But when the question is, whether the transaction was a 
sale or a pledge, the price goes a great way towards satisfy- 
ing the mind on one side or the other. A gross inadequacy 
of price—especially of a species of property in demand, and 
that generally brings ifs fair value in open market—argues 
strongly that security merely was meaut or that the supposed 
vendor was oppressed or imposed on. On the contrary, a 
fair price and possession simultaneously taken and kept, and 
no covenant to repay the money advanced have decided 
several cases, which upon other circumstances were doubt. 
ful. Poindexter v M’Cannon & Hauser, 1 Dev. Eq. 373. 
Munnerlin v Birmingham, 2 Dev. and Bat, Eq. 358. M’- 
Donald v M’Leod, 1 Ired. Eq. 221. In this case the value 
of the slave is distinctly put in issue by the bill and answer. 
for the defendant not only insists on his absolute deed, as 
shewing per se an absolute purchase, but he sustains it in 
the point, in which the plaintiff impugns it, by avering that 

L 
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December his purchase was a fair one, and for full value. It is true, 


the subscribing witness contradicts the answer as to the terms 


M’Laurinof the agreement and the nature of the contract; and it is 


v 
Wright. 


competent to hear and act upon such parol proof, where there 
has been a mistake or fraud in making the written con- 
veyance different from the original contract. But this wit- 
ness gives no testimony touching such mistake or fraud. 
The answer is precise and positive, that, although Pate at 
first mentioned a mortgage, the defendant refused to accept 
such a conveyance and required an absolute bill of sale, and 
that Pate assented thereto, and directed the deed to be so 
drawn. Nowthe witness does not contradict any part of 
that statement; nor in any manner account for his drawing 
and Pate’s executing a conveyance in this form upon such 
an agreement ashe says the parties made. Moreover, it is 
to be inferred from the statement of this witness himself, 
that the deed was drawn and intended to be absolute; for 
why, else, should Pate have made the remark, that he was 
not afraid the defendant would take advantage of him? If 
he had been supposing himself to be executing a mort- 
gage, he would not have thought the other could defraud 
him. Theevidence of this witness, therefore, cannot autho- 
rise adecree, for it opposes nothing to the written convey- 
ance, but a previous parol agreement ora declaration at the 
time, inconsistent with it. Upon such evidence the Court 
has never controlled the operation of a deed, imported by its 
tenor and sustained by the answer; for that would be to al- 
low parol testimony, simpliciter to contradict and vary a 
written instrument, contrary to the settled rule of the com- 
mon law and to common sense. 

The value of the slave was therefore an important enquiry 
in the cause. We should have thought, if the value had 
been satistactorily shewn to be, as alleged in the bill, nine or 
ten, or as stated by the witnesses, eight or seven, or even six 
hundred dollars, that it afforded cogent proof that a security 
merely was intended by both parties, or, at least, that the 
former owner was led to believe that he was giving only a 
security. For half price, or less than half price for a ne- 
gro—which, as property, is always saleable—would be so 
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bably would have got, had a sale really been in contempla- 
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cross a disproportion to what a seller might have got and pro- December 


1841. 


tion, as to create a satisfactory presumption that a sale was yoy oorin 


not meant. But when the evidence on this point was look- 
ed into, it raised some surprise to find that every witness, 
with, probably, as good an opportunity for knowing the vale 
at the time of the conveyance to the defendant, as at subse- 
quent periods, had been examined and answered as to the 
value, not at the period of the transaction, but at particular 
days posterior thereto. One witness fixes the value six 
months, and the two others a year or more after the deed. 
This was to be observed the more, because the defendant on 
his oath stated so pointedly, that he gave the full value at 
the time he bought, tho’ soon afterwards the price of slaves 
became greater. As there was no direct evidence, except the 
answer, as to the value on the 16th of February 1836, and 
it was not satisfactory to take it inferentially from the testi- 
mony stated, the Court deferred the decision and directed an 
enquiry upon the precise point of the value on that day. The 
master sent down a commission which has been returned 
with the depositions of four witnesses taken on the part of 
the plaintiff, and some of them persons who had been exam- 
ined in chief in the cause. Their evidence the master has 
reported, with his opinion thereon; from which it appears, 
that, at the time of the contract, the slave, in the opinion of 
one of the witnesses, was worth $350, and in that of the 
other three, $400—which latter estimate the master adopts; 
and to which neither party has excepted. That must now 
be assumed to be the real value of the slave; and, deeming 
it to be so, it putsa new aspect upon the case decisively ad- 
verse to the plaintiff. ‘There canbe no positive correctness 
in setting a value on aslave. One man will give or take 
fifty or one hundred dollars more or less in the purchase of 
one than another man will. Therefore the price is not to be 
too nicely calculated, in reference to this question. We have 
hitherto said, that to turn an absolute deed into a mortgage 
the price must be grossly inadequate. M’Donald vy M’- 
Leod, 1 Ired. Eq. 221. Lewis v Owen, Ibid. 290. Here 
the difference is only such as often occurs in actual sales be- 


v 
Wright. 
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December tween the price which a purchaser is willing to give, and 
that which he would be willing to take, if he were to sell 
again. ‘The point, to which we are thus brought is fatal to 
the bill, which must necessarily be dismissed. 


Per Curiam, Bill dismissed. 


WILLIAM SPIVEY AND OTHERS 
vr. 


LEVIN SPIVEY, EXECUTOR &c. AND OTHERS. 


A. by his last will gave to each of his children, to wit, Hetty, Louisa, 
Levin, William, Elizabeth, Susannah, Moses and Calvin, certain ne- 
groes and other personal property, which he had previously conveyed 
to them respectively by deed. Louisa, being married, the property so 
given to her had, before the testator’s death, been sold by execution for 
the debts of her husband. Hetty died in the life time of the testator, 
leaving seven children. In another clause of the will, the testator de- 
vises as follows: ‘*My will and desire is, those who have received a 
part of my estate will account to the balance of my children for what 
they have received; then it is my will and desire that all the balance 
of my property not given away ,shall be equally divided among the 
heirs of Hetty, Louisa, Levin, William, Elizabeth, Susannah, Moses and 
Calvin, to them and their heirs forever.”” The husband of Hetty held 
the property given to his wife in her lifetime as his own. Held by the 
Court, Ist, that Louisa must account in the division directed by the 
last clause for the property advanced to her by the testator and sold for 
her husband’s debts—2ndly. ‘That Hetty’s ‘heirs’? or chiJdren mast, 
in such division, account for the property received by their mother 
in her lifetime, and that the other children must likewise respectively 
account to Hetty’s children for what they received. 3dly. That 
Hetty’s children are entitled to claim only as a class and not per capi- 
ta, and therefore take among them but one child’s share. 


This was a bill filed at September Term, 1839, of Bertie 
Court of Equity, by the plaintiffs, who were part of the le- 
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gatees named in the will of William Spivey, deceased, against “ee 
Levin Spivey, Executor of the said will, and the other lega- a 
tees, praying for an account and settlement of the estate and Spivey 
payment of their respective legacies. Answers were filed, Spiv -. 
and the cause was continued under various orders until 

Fall Term, 1841, when, having been set for hearing, it was 
removed by consent of parties to the Supreme Court. The 

points in controversy between the respective legatees are 

stated in the opinion delivered in this Court. 


B. F. Moore for the plaintiffs. 
J. H. Bryan for the defendants. 


Gaston, J. It appears from the pleadings in this; case, 
that William Spivey, the testator, at the execution of his 
will and at the time of his death, had seven children, viz. 
Louisa Hendrickson, Levin Spivey, W illiamSpivey, Elizabeth 
Pruden, Susannah Shark, Moses Spivey and Calvin Spivey 
and seven grand-children, who were the children of a de- 
ceased daughter, Hetty Taylor. He had some time previ- 
ously to the execution of his will, given by proper and effec- 
tual means of conveyance negroes and other personal prop- 
erty to several of his children: ‘The negroes and other per- 
sonal property, so given to his daughter Hetty, are now held 
by her late husband as his own, and he disclaims all benefit 
under any of the provisions of the will. Those given to his 
daughter Louisa were sold for her husband’s debts in the 
testator’s lifetime. 

This bill is filed against the executor for a settlement. 
All the persons interested under the will are made parties 
thereunto. And at the hearing questions were raised, upon 
which our opinion is required. 

These are so intimately connected, as to depend upon the 
construction of the same clauses in the will, which it will, 
therefore, be proper to consider in connection. In these the 
testator declares as follows: “ Ist, I give and bequeath unto 
Hetty Taylor four negroes (naming them) which she has 
already received, two cows and calves, and one bed to her 
and her heirs forever; 2nd, I give and bequeath unto my 
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December daughter Louisa Hendrickson, three negroes (naming them) 


wat “*h 
Spivey. 


_ one feather bed, one cow and calf, which she has already 
had, to her and her heirs forever; 3rd, I give and bequeath 
unto Levin Spivey, two negroes (naming them) one cow 
and calf, one feather bed, which he has already had, to him 
and his heirs forever; 4th, I give and bequeath unto my 
daughter Elizabeth Pruden, three negroes (naming them) 
which she has already had, to her and her heirs forever; 5th, 
I give and bequeath unto my son William Spivey, one negro 
boy, George, and one feather bed, which he has already had, 
to himand his heirs forever.” Then, after some specific de- 
vises, follows the 14th: “My will and desire is, those who 
have received a part of my estate, will account to the balance 
of my children for what they have received; then it is my 
will and desire that all the balance of my property not given 
away shall be equally divided between the heirs of Hetty 
Taylor, Louisa Hendrickson, Levin Spivey, William Spivey, 
Elizabeth Pruden, Susannah Shark, Moses Spivey and Cal- 
vin Spivey, to them and their heirs forever.” 

The questions raised are, Ist. Is Louisa Hendrickson to 
bring into account the negroes and other personal chattels 
stated in the will to have been received by her, and which 
have been sold for her husband’s debts, before she can claim 
ashare of this residue? 2nd. Are the children, as “ heirs” 
of their mother Hetty Taylor, to account in like manner for 
what their mother has received? And, 3dly. In the division 
of the residuary estate of the testator, do these children take 
one share as aclass representing their deceased mother, or 
do they severally share equally with the children of the tes- 
tator? It seems to us clear beyond dispute that Louisa Hen- 
drickson must bring into the common stock, in which by the 
14th section she is to have a part, the value of the gift or 
advancement which, in the 2nd section, thetestator states 
she has already had from him. She is one of those who 
have received a part of his estate, and who by that clause is 
to receive a share of “ the balance of his property,” when 
she “ accounts to the balance of his children for what she has 
received.’ There is no doubt that the testator intended that 
the part of his estate which had been given to his daughter 
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Hetty, should also be brought into theaccount. As to that December 
the will does not operate as a gift, but as a confirmation ofa" 
preceding gift, declared to have been made; and the 14th Spivey 
clause embraces all who have thus received, and of course 
all that has been so received. Itis to be taken into account 
for the purpose of a distribution, and therefore the value 
thereof is to be brought into the common stock by some or 
other of those between whom that stock is to be apportion- 
ed. Among these is aclass of individuals, whom the testa- 
tor designates as the “heirs of Hetty Taylor.” It is in that 
character that he constituted them the objects of his bounty. 
It is as representing their deceased mother that he gives to 
them a part of the “balance of his property not given away;” 
and if an account is to be taken of the value of what Hetty 
Taylor has already received, it must be for the purpose of af- 
fecting the share which they are to have of this “ balance.” 
The expression in the 14th clause ‘‘to account éo the 
balance of my children,” must be so extended by construc- 
tion as to embrace the children of the testator’s deceased 
child. If ¢hey are to account for the value of their moth- 
er’s advancement to the “children” of the testator, they are 
to have the benefit of the account directed to be made by 
these children. In other words, the accounts must be mutu- 
al between those who are to divide the common fund. And 
these views, as we think, are conclusive to shew that the di- 
vision is to be so made as to give unto them a share asa 
class. They are as a class to deduct the value of the ad- 
vancements made to their mother in anticipation of her 
filial portion. Each of the testator’s children is also to de- 
duct, as preparatory to a division with them as a class and 
with each other, the part of the filial portion which he or 
she has received in anticipation—and when this is done 
there is to be an equal division between the respective par- 
ties accounting and accounted to for advancements. Al- 
though therefore the last words of the 14th clause, taken per 
se, import an equality of division per capita, yet, taken in 
connection with the context, they must be understood as di- 
recting an equality of division, in which the heirs of Hetty 
Taylor are to be regarded as an unit. They are to account 


Seiney. 
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December and to be accounted with as representing a child; they are 
__ liable to bring in the part of a child’s portion, which has 
been advanced and entitled to have the benefit in account of 
the parts of the portions which other children have received, 
and then are to receive as much in addition out of the resi- 
due as will give to them a full child’s portion. 


Per Curiam, Decree acccordingl y. 


JOHN SELLARS ts. WILLIAM ASHFORD. 


Where there are joint administrators and one of them has paid out more 
than the assets he has received and files a bill against his co-admin- 
istrator for indemnity, he cannot object to the allowance of commis- 
sions to this co-administrator for the services the latter has rendered, 
though by making such allowance there will be no assets of the estate 
remaining to re-imburse him. 

Where an administrator, at an execution sale for a debt due the estate, 
purchases negroes for the benefit of the estate, and accounts for them 
specifically, he is entitled ts commissions on the sum bid for the ne- 
groes in the same manner as if he had received so much money. 

The case of Wallon v Avery, 2 Dev. & Bat. Eq. 405, cited and 


approved. 


This was a cause transmitted to the Supreme Court from 
the Court of Equity of Sampson County at the Spring 
Term, 1835, having been previously set for hearing. 

The plaintiff and the detendant administered on the estate 
of Josiah Blackman, deceased, and certain creditors of the 
intestate instituted suits both at law and in Equity against 
them for the recovery of theirdemands. 'The administrators 
then had assets more than sufficient to satisfy the recove- 
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ries that were subsequently made—from them, and therefore December 


in those suits admitted assets generally. But, pending those 
suits, the next of kin of the intestate Josiah, filed a bill Sellers 
against the plaintiff and detendant, for an account of the es- at ' ad 
tate and distribution, and therein a decree was rendered for : 
considerable sums of money to be paid to the several next of 
kin, which were accordingly paid and refunding bonds ta- 
ken. That decree was pronounced while the suits of the 
creditors, just mentioned, were still pending, and, therefore, 
in the decree, the administrators were allowed to retain a 
sum of money to answer such recoveries, as it was suppos- 
ed might be made in the creditors’ suits. But no account 
was taken, in either of the suits, of the assests of the admin- 
istrators respectively, so as to shew whether the sum thus 
retained was in the hands of the present plaintiff or defen- 
dant: because in the creditors’ suits the administrators had 
joined in defence and had confessed assets; and in the suit 
by the next of kin it was not deemed material, as the admin- 
istrators had jointly administered and made themselvés liable 
for each other’s acts to creditors and next of kin. Afterwards 
the creditors effected their recoveries; and by executions 
levied much the larger part of the money from the plaintiff. 

This bill was then filed, and, besides the facts above stat- 
ed, it charges that the plaintiff paid to the next of kin, ‘on 
their decree, all the assets that ever were in his hands; and 
that his co-administrator, the defendant, was possessed of 
all the assets of their intestate and particularly the sums they 
were permitted by the decree to retain, as before mentioned, 
and ought to have paid therewith the recoveries, which the 
plaintiff had been compelled to pay out of his own proper 
estate. The prayer of the bill is, that the defendant may 
come to an account with the plaintiff touching their admin- 
istration, and, that out of the assets, that may be found 
thereon in the hands of the defendant, may be paid the 
balance that may appear to be due to the plaintiff for dis- 
bursements by him on account of the estate and in satisfac- 
tion of the said creditors, over and above the assets, which 
came to his hands. The defendant answered and submit- 
ted to the account; but stated, that the sums retained were 

M 
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December not held by him, but by the plaintiff himself, and that the 


1841. 


Sellers 
Vv 


Ashford. 


defendant was actually in advance for the estate and should 
lose by his administration; and he insisted, that if a balance 
should be found due from the estate to the plaintiff, yet that 
the defendant would not be liable therefor, nor any part 
thereof, beyond the assets in his hands, but that the plain- 
tiff ought to look to the next of kin to return what would 
make hiin whole. 

There was a reference to the clerk to take the account as 
prayed for: and he reported that the plaintiff had paid more 
for the estate than he had received, and, that with a commis- 
sion of 2} per cent. on the assets he had received, there was 
a balance due to him of $873 49; and that the defendant 
had received more assets than he had disbursed, ard that 
after allowing him a commission of 2} per cent. on the as- 
sets, with which he was charged, there was a balance due 
from the defendant of $733 13, applicable towards the plain- 
tiff’s satisfaction. 

To the report, both parties excepted; and upon the excep- 
tions, the case was brought on to be decided. 

The defendant’s exceptions were allowed, but as they de- 
pended entirely upon matters of fact, it has not been thought 
necessary to report the opinion of the Court in regard to 
them. Deducting the sums excepted to, and allowing his 
commissions as reported by the master, it appeared that he 
too had advanced for the estate more than the amount of as- 
sets he had received. 


J. H. Bryan, Badger and Strange for the plaintiff. 
W. H. Haywood for the defendant. 


RurrFtin, C.J. The plaintifflas filed two exceptions, of which 
the first is unfounded in fact, and for that reason overruled. 

His second exception is to the allowance of commissions 
to the defendant; which, however, is only 2 per cent. on the 
defendant’s receipts (as found by the report) and amounts to 
the sum of $100 87. To the extent of the charges to which the 
defendant’s exceptiovs have been allowed (for overcharges 
of receipts by him on account of the estate,) namely, the 
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sum of $811 39, including interest, this exception is obvi- December 
ously well founded, and the credit of commissions must be _ 
reduced $20 28, being 2} per cent.on $811 39. Butthe Sellers 
objections to the residue of the commissions are not well 
founded. The first is, that the defendant is not entitled to 
any commission, because there is no estate to pay it, inas- 
much as the whole will not indemnify the plaintiff. But 
that reason will not suffice, for the plaintiff ought to have 
taken care not to exceed the assets in his hands, and, if he 
has done s0, it is his folly, and he eannot deprive the defen- 
dant of the compensation the law allows for his labor and 
responsibility. Another objection is, that the sum of $1364 
50, on which commissions are counted, was the value of 
negroes bought by the defendant at a sale by execution for 
a debt due to the administrators, and which the defendant 
purchased for the benefit of the estate and delivered over 
specifically. But that is not like charging a commission on 
the value of slaves Jeft by an intestate, as was the case in Wal- 
ton v Avery, 2 Dev. & Bat. Eq. 405; but is the same thing 
as receiving the money from the sheriff. Nay, it is more; 
because the defendant ran the risk of being compelled to 
keep the negroes on his own account and losing by them, 
though in this case it was advantageous to the estate. There- 
fore, this exception must also be disallowed, except the sum 
of $20 28, as before mentioned. 

But as the account, when corrected according to these di- 
rections, shews a balance due from the estate of their intes- 
tate to the defendant as well as to the plaintiff, the Court can- 
not relieve the plaintiff upon this bill, in which the plaintiff 
could only be directed to be paid out of assets now found to 
be in the defendant’s hands. The bill must, therefore, be 
dismissed, but without costs to either party; and each party 
must pay one half of the expense of taking the account. 


Vv 
Ashford. 


Per Curiam, Decree accordingly. 
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JOHN MORRISON & al. Admor’s of BENJAMIN PERSON 
v8. 


NIEL M’LEOD. 


NIEL M’LEOD 
v8. 


JOHN MORRISON & al. Admor’s of BENJAMIN PERSON. 


December When, in an enquiry before a master on a matter of account, several 


1841. 


witnesses are examined and give different estimates as to valoe or 
ptice, and he can make no discrimination among them, either as to 
their integrity, intelligence or opportunities of knowledge or judg- 
ment; he may safely assume as his guide an average of their different 
estimates. But not in a case where such discrimination can be made. 
He must then be governed by the weight of the evidence. 

When a mortgagee takes actual possession of the mortgaged premises, he 
makes himself tenant of the land, and subjects himself to the highest 
fair rent and becomes responsible for all such acts or omissions, as 
would, under the usual leases, constitute claims on an ordinary ten- 
ant. 

Butif he commit an act of waste, such as clearing lands &c., by which 
the value of the rent is temporarily increased, the mortgagor, in call- 
ing upon him to account, cannot make him responsible both for the 
acts of waste and for the enhanced rent arising from such acts. 


Upon the hearing of these causes heretofore—reported, 
2 Dev. & Bat. Eq. 221—the conveyance to Person was de- 
clared to be but a security for the sum justly due from M’- 
Leod; and there was a reference to the master to take an ac- 
count of the moneys advanced by Person, for the securing 
of which the conveyance was made, and of all debts con- 
tracted with him by M’Leod; and of the rents and profits re- 
ceived, and waste committed by Person, or those claiming 
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under him, with the usual directions to compel the produc- December 

tion of books, and examine the parties on interrogatories. —_ Se 

Under that order an account was taken and a report made to Morrison 

this term, and exceptions are taken thereto on each side. - 
Most of the exceptions are founded upon matters of detail 

in the account, invglving no principle of law or rule of prac- M’Leod 

tice, and they are therefore omitted. me ae 


Winston, Badger and Strange for Morrison. 
W. H. Haywood jr. and Mendenhall for M’Leod. 


Rurrin, C. J. The remaining exceptions of Morrison, 
and others administrators of Person, and the 5th and 7th, 
onthe part of M’Leod, relate to so much of the account, as 
respects the rents and profits of the land received by Person 
and his representatives, and the improvements and waste of 
the premises; and they may be considered together. Person 
entered into possession in May or June, 1827, and the lands 
have been occupied by him and his representatives ever 
since. For the part of the year 1827, and for the year 1828, 
the master has fixed the rent at the rate of $56, and for eve- 
ry succeeding year to 1841, inclusive, at $166 per annum. 
- The waste is estimated at $337, and the improvements at 
$177; and deducting the latter from the former sum, the 
master credits M’Leod, on the Ist day of January, 1842, 
with the difference, to wit, $160. A number of witnesses 
were examined on each side, who made estimates of the 
crops made on the land, and their value, and gave their 
opinions as to reasonable rents before and after the improve- 
ments, and of the value of the improvements, and amount of 
waste; and the master arrived at his conclusions on these 
points chiefly by making an average of the estimates of the 
witnesses. M’Leod excepts because sufficient rents have 
not been allowed him. The other side excepts, because the 
principle on which the master proceeded is wrong, and he 
ought to have been governed by the testimony that was most 
satisfactory to his own understanding; and also to the al- 
lowance for waste, and to the amount of the rents, which, it 
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is insisted should be according to the value at the time Per- 
son entered into possession, or, at all events, according to 


Morrison What was made from the land. 


Vv 
M'Leod. 
M’Leod 


v 
Morrison. 


The improvements consist, in part, of small repairs done 
to the dwelling and outhouses, and building a crib and stable; 
alldone with wooden poles, and so much decayed during 
the occupation by and under Person, as to be of little value 
now. The residue consisted in clearing about forty acres 
of fertile bottom land on a creek, and bringing it into culti- 
vation, and in clearing up, and renewing the fencing on the 
plantation left by M’Leod, which comprised 60 or 70 acres, 
of which about 25 or 30 were then in cultivation. The low 
grounds added greatly to the productiveness of the planta- 
tion, and indeed yielded the principal parts of the crops; but 
ty continued cultivation and the ravages of freshets in the 
creek, that part of the land has been much exhausted and 
washed. Pending the present suit the plantation has be- 
come out of repair; and the average estimate of the witness- 
es is, that it would require the above sum of $337 to put it 
into good repair. But they all at the same time state, that 
the houses, fences and plantation are in better repair, and 
would bring a better rent now than in 1827, when Person 
entered. 

The master’s mode of taking an average cannot be said, 
we think, to be wrong in every case, as was argued; although 
it may not be right in every case. It is not liable to the ob- 
jection urged against it of being within the principle, on 
which verdicts have been set aside, where each juror fixed 
a sum, and the aggregate was divided by their number and 
the quotient taken for the damages. For it is the duty of 
each juror to assess such damages as the evidence demands 
of his conscience and understanding, and neither more nor 
less, except so far as his mind may be influenced by the rea. 
soning of his fellows. That, however, is very different from 
the considerations, which may justly influence a jury or mas- 
ter in weighing evidence. For supposeany number of wit- 
nesses, with equal intelligence and integrity and equal op- 
portunities of knowing or judging (as far as can be discov- 
erred) to appear before a jury to depose to the value of a 
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thing, or to the amount of damages, and to give different December 
estimates: how can a decision be made but by splitting *_ 
the differences between them? When there is an equal Morrison 
probability that the one isas much too low as the other 44,)"04. 
is too high, is it not safe and reasonable to take the middle 
point between them? As much fault, we think, cannot be M’Leod 
found with the principle as with the improper application of os 
it. For it is never to be acted on, unless there be quite an 
equality of credit to be given to each witness in every respect. 
If there be any means of discriminating between them, 
then the actual weight of the evidence of each is to govern 
In this case, we suppose the master did not perceive any 
ground of discrimination between the witnesses, and there- 
fore, he took the mean of all their estimates. Butas we 
think, after a perusal of the depositions, that there are differ- 
ences between the weight to which the witnesses are enti- 
tled, and, that the profits may, tho’ not very satisfactorily, 
be ascertained with probable correctness, without striking the 
average of which we have been speaking, we cannot follow 
the master in that respect. 
It may be well in the first place to dispose of the item for 
waste. One of the objections taken to that is, that the mas- 
ter has charged for permissive waste in letting the wooden 
houses and fences decay; for which, it is said, a mortgagee 
is not liable. Whatever may be the rule when a mortgagee 
enters into possession by receipt of the rents of premises oc- 
cupied by tenants, we conceive that when he enters by 
taking the actual possession and occupies himself, he makes 
himself tenant of the land and subjects himself to the high- 
est fair rent, and becomes responsible for all such acts or 
omissions as would, under the usual leases, constitute claims 
on an ordinary tenant. But in this case, the evidence is, 
that in truth the plantation is in better repair than when 
Person took possession, and therefore the claim for waste is 
to that extent altogether unfounded. Then with respect to 
the deterioration of the land by draining and working it, 
and by washing, there can be no doubt that the mortgagor is 
entitled to a just compensation. For the mortgagee has no 
power to make such improvements, as he may choose to call 
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them; and he cannot claim to be reimbursed by the other 
party for their value at the time of redemption. But, on the 
other hand, the mortgagor cannot claim compensation for 
such deterioration and also an improved rent in consequence 
of the opening new and more fertile land; for the deterio- 
ration arises in the process of earning the rents. Here the 
mortgagor claiins rent; and it is obviously his interest to do 
so; inasmuch as it arises annually, and, spreading itself 
through the whole period, prevents the accumulation of in- 
terest on the mortgage debt, and gradually extinguishes the 
debt; while the waste would be computed at the end of the 
term only, and without interest. In our opinion, a mortga- 
gee, who personally occupies the premises, exposes himself 
to the election of the mortgagor to have the account taken 
either way, as may be most to the advantage of the latter. If 
the premises are out on lease, it is but a small matter for the 
mortgagee to require the tenants to pay their rents to him; for 
the mortgagor’s money is merely applied to his debt and no 
actual injury is doneto him, tho’ he may beincommoded in his 
income. But when the mortgagee, instead of fbreclosing, turns 
the mortgagor out at law and occupies himself, without any a- 
greement for rent, and, without any understanding with the 
mortgagor, cuts down timber, clears and weors out the land, 
the Court is obliged to see that such conduct tends to the op- 
pression of the mortgagor, and that mortgagees would be con- 
stantly tempted thus to act, unless they were held to account 
strictly for all the profits they realized from the occupation 
of the land. It is this view of the case which satisfies the 
Court that Person is liable for an improved rent, during his 
occupation, to be computed from the time he was compensa- 
ted, by the use of the land cleared, for clearing it. But, as 
has been before observed, McLeod cannot have that rent, and 
also damages for the injury to the land by impoverishing it, 
in the shape of waste. Therefore, the whole sum of $160, 
which is credited for waste, must be struck out. 


Per Curiam, Referred again to the master, with in- 
structions according to the opinion 
of the Court. 
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JACOB BUFFALOW 
vy. 


JOHN BUFFALOW & al.* x 


The Court can make no declaration in its decree of a fact, which is not 
in issue in the pleadings, nor pay any respect to evidence touching 
such fact. A rehearing upon the ground of such omission will not 
therefore be granted. 

As when the defendant was charged as trustee of certain negroes for the 
plaintiff, and it is stated neither in the bill, nor the answer that the 
defendant had sold them, and the decree was that he should convey 
them to the plaintiff, and account for their hires—the allegation that 
he had actually sold them before the bill was filed is no ground for a 
rehearing of the decree. 

A petition for rehearing states that on a reference to the master, prelimi- 
nary to the decree, a witness had given material evidence for the peti- 
tioner, but that this evidence was accidentally omitted by the master 
in his report, and the petitioner was ignorant of the omission whén 
the decree wasentered. This is no ground for granting a re-hearing. 

When, in a suit by a cestui que trust against a trustee, for an account of 
the land held in trust, a decree is made directing a report by a master, 
‘as to the profits, expenses, improvements and waste, spoil or dam- 
age to the land;”’ this decree properly corresponds with the prayer of 
the bill, and is not erroneous. 

When a master makes a report according to the directions of the decrees 
an exception that he has reported on an improper or irrelevant matter 
cannot be allowed. The objection, if any, is to the decree of the 
Court. 

An objection to a bill for maultifariousness must be insisted on by de- 

_Mmurrer, and cannot be taken at the hearing 


This cause, in which there was a decree in favor of the 
plaintiff at June Term, 1839, and a reference to the master 
to take an account, (see 2 Dev. & Bat. Eq. 241,) now came 





* This case was determined at June Térm, 1840, but was inadvertently 


omitted in the reports of that Term. 
N 
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June 1840 again before the Court upon a petition for a re-hearing, and 
Buffalow @/S° upon exceptions to the report. The grounds of the ap- 

v plication for a re-hearing and of the exceptions are stated in 
Buffalow. the opinion of the Court. 





Badger for the plaintiff. 
W. H. Haywood for the defendant. 


Rurrin, C. J. Under the decree made in this cause at 
June Term, 1839, the master has made his report; and 
thereunto each of the defendants has excepted. And, by 
the consent of counsel, a petition for a re-hearing has also 
been filed for the defendants, as of the term in which the de- 
cree was pronounced. By agreement between the counsel, 
the whole matter, upon the petition and upon the report and 
exceptions, hath been submitted together to the Court. 

It is, of course, proper to dispose of the re-hearing in the 
first instance. 

The decree declared, amongst other things, that no con- 
sideration appeared to have been given or paid by Hutchins 
for the land, and, therefore, an account was directed of the 
rents, issues and yearly value of the land, and of the hire, 
profits and yearly value of the slaves mentioned in the 
pleadings; and, after giving to the defendant, Buffalow, just 
allowances for any advances he may have made for Steel 
Buffalow, in case the balance on said account shall be in fa- 
vor of the plaintiff, that the plaintiff would be entitled to a 
conveyance of the said land, and of the said slaves and their 
increase, as well as payment of the said balance, or, in case 
the balance shall be against the plaintiff, then, on payment 
thereof, to have a re-conveyance of the said land and slaves. 
And it was therefore referred to the master to take those ac. 
counts and also an account of uny waste, spoil, or damage 
committed on the land. 

A witness, examined in the cause, stated in his deposition, 
that he purchased two of the slaves from John Buffalow, 
before this suit was brought, and paid the full value for them. 

The first error in the decree, as assigned in the petition, 
is, that it declares the plaintiff entitled to a conveyance of 
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those two slaves, and to their hires and profits, instead of re- June 1840 
quiring him to take the purchase money and interest. Buffalow 

The decree is not erroneous in this particular, but is pre- 
cisely what the court was compelled to pronounce. Prima- 
rily, the plaintiff is entitled to recover specifically the pro- 
perty, which his father was induced, by fraud, to convey, 
So, on the other hand, the defendants were entitled to insist, 
that the plaintiff should take such a conveyance, and not a 
money decree against them for the value. If, indeed, the 
fraudulent donee sold a part of the property, that circum- 
stance may vary the relief which can be given to the plain- 
tiff. We say may, because it does not necessarily follow, 
that it must vary the relief. ‘The sale may have been with 
notice or not, for a price paid, and then the plaintiff would 
be entitled to a decree against the purchaser, and to that end 
to amend his bill, so as to bring him in; or the plaintiff might 
waive that, and take the decree, offered by the other side, for 
the price and interest. The only question is, how these 
matters are to be brought forward. If the defendants state a 
sale in the answer, shewing that the property is no longer 
liable to the plaintiff’s equity, then the Court must ascertain 
and declare the fact, one way or the other, as a ground of a 
decree, either for the slave or for the value. But theCourt 
can make no declaration in the decree of a fact, which is 
not in issue in the pleadings; nor pay any respect to evidence, 
if such it may be called, touching such fact. In the present 
case the bill does not allege the sale of any slaves as it did 
of the land; and the answer is also silent upon the subject. 
The Court could not, then, find that the slaves had been sold; 
and the decree necessarily proceeded upon the presumption 
that they had not been. Neither party, however, was pre- 
cluded from bringing forward the matter, notwithstanding 
the silence of the pleadings upon it. But that must be in 
some way which will enable the Court to have the fact as- 
certained; which, when the pleadings do not form an issue 
on it, must necessarily be by an inquiry by the master. Such 
an enquiry willbe directed at the instance of either party; 
but ought not to be made unless upon the application of a 
party. The defendant might have thought it in his power, 





Vv 
Buffalow. 
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June 1840 and to be his interest to purchase both the slaves, and account 





for hires rather than for the price he received and interest. 


vy Itis impossible the Court can divine the motives which 
Buffalow. may actuate parties, or how their interests may incline them 


to act. It was the omission of the party not to attend to the 
drawing up of the decree, and not to ask to have this matter 
embraced in the reference, and not an error in the Court, not 
to declare a fact on the hearing, which neither party alleged, 
or direct, or not to direct an enquiry, which neither party 
then wished, or at least, moved for. 

The decree is next complained of, because it finds, that no 
consideration appears to have been paid by Hutchins for the 
land: whereas, in fact and truth, as the petition states, he 
paid a full price, and the same was proved in the cause. 

Upon looking into the evidence, to which the petition re- 
fers, it is found, that, upon certain enquiries directed by the 
Court preparatory to the hearing, a witness, Utley, when un- 
der examination upon an enquiry on a different subject, 
pamely, as to the value of the estates conveyed by the plain- 
iff’s father to John Buffalow, states incidentally, “that he 
sold the land to John Hutchings for $100.” Ifit had been 
competent to take that evidence on that enquiry, it proves 
nothing to the purpose. One, who sets up the defence that 
he is a purchaser, must shew that he paid the price and took 
a conveyance, before he had notice of the other party’s equity. 
The witness does not prove that the price was ever actually 
paid, much less when it was paid. The petition, however, 
further states that the witness did so prove, and that the 
master, by mistake or inadvertence, omitted to set down his 
words—of which the party was ignorant when the decree 
was entered, and for confirmation thereof, it refers to the tes- 
timony of the same witness before the master, upon the en- 
quiry under this decree itself. In this last examination Ut. 
ley states, that Hutchins paid him $50, inmoney, and also paid 
three judgments against him for a little more than $50. It 
would not be proper to omit the remark, that this is not the 
subject of a petition to rehear. It suggests no error of the 
Court as to the law or the facts disclosed in the decree. It 
seeks to correct an ommission of the master or a mistake of 
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the party, and these are the subjects of a different method of June 1840 
proceeding. Moreover, the Court could not take notice of Foy 
the evidence last given before the master, because it wasnot y 
only irrelevant to the enquiry before the master, but related Buffalow. 
to a fact, which was not then in issue, but had been already 
determined otherwise by the Court. But if the evidence was 
competent and relevant, it is not sufficient and does not prove 

the fact sought; for the witness retains his reserve as to the 

period of the payment, which might have been after suit 

brought or after the decree pronounced. 

A third objection is, that the decree directs an account of 
waste, spoil or damage to the land, though none such is 
charged in the bill. 

Evidence was given before the master of waste, in suffer- 
ing the houses and fences to decay and fall down. But, in 
point of fact, the master has reported nothing therefor, but 
only for the actual value of the wood cut and taken away 
and used by the defendant, to the damage of the land. In 
reality, therefore, the defendant is charged only with the 
profit or gain made by him; for which, as one converted in- 
to a trustee for the plaintiff, he must be liable. But it is not 
perceived why, in a case of this kind, an enquiry may not 
embrace waste committed or permitted, although not partic- 
ularly stated in the pleadings. In a bill against the owner 
of a particular estate to enjoin from future waste, or to ob- 
tain an account for past waste, as such, the charges will be 
more specific as to the waste done or apprehended. But 
when the object of the bill is to turn the party into a trustee 
for the plaintiff, upon the ground of a fraud, and, as such, to 
have an account from him, the allegations are not precise, 
touching the profits and issues, improvements or injuries to 
the property. An account of issues and profits is asked, 
without going into any bill of particulars; and, under that 
general head, it is usual to direct a reference as to the profits 
made, or that might have been made by the defendant, and 
as to permanent improvements erected by him or suffered by 
him to decay, and the like. This decree does not go beyond 
what is usual in this respect, nor what, in our opinion, is 
proper. 
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The last objection is, that the bill was filed by the plain- 
tiff in the double capacity of heir at Jaw and administrator 
of his father, against the defendant Buffalow in respect of 


Buffalow. the personal property, and against the defendant Hutchins 


in respect of the land. We are rot prepared to say that this 
formal objection could, in this case, have been sustained, if 
taken indue manner and apt time. But we need not decide 
that point, because it is clear the objection comes too late. 
An objection for multifariousness must be taken by demur- 
rer and cannot be taken at tLe hearing. Ward v Cooke, 5 
Mad. Rep. 122. Wynne v Callender, 1 Russ. Rep. 293. 
In the latter case, one of three defendandants demurred and 
his demurrer was allowed; while against a second, who in- 
sisted on the matter in his answer, there was a decree, after 
time taken by the Master of the Rolls to consider the point 
and enquire into the practice. But in our case the point is 
not raised in the answer, nor was it urged, ore ¢enus even, on 
the hearing; and cannot now be a ground for refusing to the 
plaintiff the benefit of an equity, ascertained on the proof. 

Having thus gone through the reasons assigned in the 
petition and finding none of them sufficient to impeach the 
decree, it must stand. But as there is little doubt that the 
defendant did sell two of the slaves to a bona fida purchaser 
and that they are now beyond his reach, we do not think 
it improper to recommend to the parties to state an account 
upon the footing of that sale, and, by consent, to modify the 
decrce accordingly. The Court cannot judicially act upon 
that sale, but would be gratified that the parties should do 
so at once, instead ot the one proceeding to process of con- 
tempt against the other. 

We do not find any difficulty on the exceptions. |The de- 
fendant Buffalow excepts, because the master charges him 
with the hires of the slaves, said tohave been sold by him, 
instead of the purchase money and interest. This is untena- 
ble; for the account is agreeable to the decree, and the error, 
if one, is not that of the master, but of the Court. 

The defendant Hutchins excepts, Ist, that he is not credit- 
ed with the purchase-money of the land and interest. It is 
very certain the plaintiff’s father received no part of that 
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price, and, therefore, this defendant is entitled to no credit June 1840 
as againsthim. The matter is between the defendants them- Baffalov al ¥i 
Ow 

selves, and the plaintiff has no concern in it. 

This defendant also takes two other exceptions: that he is Baffalow. 
charged too higha rent, and that he is charged too much for 
waste ordamage. But these also must be over-ruled ; for the 
report is fully sustained in these respects by the proofs before 
the master. 


Per Curiam, Decree aeccordingly. 





